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IN THE UTAH COURT OF APPEALS 
RORY J. ATCITTY, by and through 
his parent Roger Atcitty, Sr., 
Plaintiff and Appellant, 
v. 
BOARD OF EDUCATION OF THE SAN 
JUAN COUNTY SCHOOL DISTRICT, 
LYMAN GROVER, 
Defendants and Appellees. 
ADDENDUM 
1. U.S. Constitution Fourteenth Amendment 
Case No. 980096-CA 
Priority No. 15 
AMENDMENTS Amend. XIV, § 3 
AMENDMENT XIV 
Section Section 
1. [Citizenship — Due process of law — Equal 4. [Public debt not to he questioned — Debts of 
protection.! the Confederacy and claims not ' 
2. [Representatives — Power to reduce ap- to be paid.] 
pointment.J 5. [Power to enforce amendment.J 
3. [Disqualification to hold office.1 
Section 1. [Citizenship — Due process of law — Equal 
protection.] 
All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the State wherein 
they reside. No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal protection of the laws. 
Sec. 2. [Representatives — Power to reduce appoint-
ment.] 
Representatives shall be apportioned among the several States according to 
their respective numbers, counting the whole number of persons in each 
State, excluding Indians not taxed. But when the right to vote at any election 
for the choice of electors for President and Vice-President of the United States, 
Representatives in Congress, the Executive and Judicial Officers of a State, or 
the members of the Legislature thereof, is denied to any of the male inhabit-
ants of such State, being twenty-one years of age, and citizens of the United 
States, or in any way abridged, except for participation in rebellion, or other 
crime, the basis of representation therein shall be reduced in the proportion 
which the number of such male citizens shall bear to the whole number of 
male citizens twenty-one years of age in such State. 
Sec. 3. [Disqualification to hold office.] 
No person shall be a Senator or Representative in Congress, or Elector of 
President and Vice President, or hold any office, civil or military, under the 
United States, or under any State, who, having previously taken an oath, as a 
member of Congress, or as an officer of the United States, or as a member of 
any State legislature, or as an executive or judicial officer of any State, to 
support the Constitution of the United States, shall have engaged in insurrec-
tion or rebellion against the same, or given aid or comfort to the enemies 
thereof. But Congress may by a vote of two-thirds of each House, remove such 
disability. 
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ADDENDUM 
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Priority No. 15 
Rule 15. Amended and supplemental pleadings. 
(a) Amendments. A party may amend his pleading once as a matter of 
course at any time before a responsive pleading is served or, if the pleading is 
one to which no responsive pleading is permitted and the action has not been 
placed upon the trial calendar, he may so amend it at any time within 20 days 
after it is served. Otherwise a party may amend his pleading only by leave of 
court or by written consent of the adverse party; and leave shall be freely 
given when justice so requires. A party shall plead in response to an amended 
pleading within the time remaining for response to the original pleading or 
within 10 days after service of the amended pleading, whichever period may 
be the longer, unless the court otherwise orders. 
(b) Amendments to conform to the evidence. When issues not raised by 
the pleading are tried by express or implied consent of the parties, they shall 
be treated in all respects as if they had been raised in the pleadings. Such 
amendments of the pleadings as may be necessary to cause them to conform to 
the evidence and to raise these issues may be made upon motion of any party 
at any time, even after judgment; but failure so to amend does not affect the 
result of the trial of these issues. If evidence is objected to at the trial on the 
ground that it is not within the issues made by the pleadings, the court may 
allow the pleadings to be amended when the presentation of the merits of the 
action will be subserved thereby and the objecting party fails to satisfy the 
court that the admission of such evidence would prejudice him in maintaining 
his action or defense upon the merits. The court shall grant a continuance, if 
necessary, to enable the objecting party to meet such evidence. 
(c) Relation back of amendments. Whenever the claim or defense as-
serted in the amended pleading arose out of the conduct, transaction, or occur-
rence set forth or attempted to be set forth in the original pleading, the 
amendment relates back to the date of the original pleading. 
(d) Supplemental pleadings. Upon motion of a party the court may, upon 
reasonable notice and upon such terms as are just, permit him to serve a 
supplemental pleading setting forth transactions or occurrences or events 
which have happened since the date of the pleading sought to be supple-
mented. Permission may be granted even though the original pleading is 
defective in its statement of a claim for relief or defense. If the court deems it 
advisable that the adverse party plead to the supplemental pleading, it shall 
so order, specifying the time therefor. 
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ADDENDUM 
3. Rule 56 of the Utah Rules of Civil Procedure 
Rule 56. Summary judgment 
(a) For claimant, A party seeking to recover upon a claim, counterclaim or 
cross-claim or to obtain a declaratory judgment may, at any time after the 
expiration of 20 days from the commencement of the action or after service of 
a motion for summary judgment by the adverse party, move with or without 
supporting affidavits for a summary judgment in his favor upon all or any 
part thereof. 
(b) For defending party. A party against whom a claim, counterclaim, or 
cross-claim is asserted or a declaratory judgment is sought, may, at any time, 
move with or without supporting affidavits for a summary judgment in his 
favor as to all or any part thereof. 
(c) Motion and proceedings thereon. The motion shall be served at least 
10 days before the time fixed for the hearing. The adverse party prior to the 
day of hearing may serve opposing affidavits. The judgment sought shall be 
rendered forthwith if the pleadings, depositions, answers to interrogatories, 
and admissions on file, together with the affidavits, if any, show that there is 
no genuine issue as to any material fact and that the moving party is entitled 
to a judgment as a matter of law. A summary judgment, interlocutory in 
character, may be rendered on the issue of liability alone although there is a 
genuine issue as to the amount of damages. 
(d) Case not fully adjudicated on motion. If on motion under this rule 
judgment is not rendered upon the whole case or for all the relief asked and a 
trial is necessary, the court at the hearing of the motion, by examining the 
pleadings and the evidence before it and by interrogating counsel, shall if 
practicable ascertain what material facts exist without substantial contro-
versy and what material facts are actually and in good faith controverted. It 
shall thereupon make an order specifying the facts that appear without sub-
stantial controvert, including the extent to which the amount of damages or 
other relief is not in controversy, and directing such further proceedings in the 
action as are just. Upon the trial of the action the facts so specified shall be 
deemed established, and the trial shall be conducted accordingly. 
(e) Form of affidavits; further testimony; defense required. Support-
ing and opposing affidavits shall be made on personal knowledge, shall set 
forth such facts as would be admissible in evidence, and shall show affirma-
tively that the affiant is competent to testify to the matters stated therein. 
Sworn or certified copies of all papers or parts thereof referred to in an affida-
vit shall be attached thereto or served therewith. The court may permit affida-
vits to be supplemented or opposed by depositions, answers to interrogatories, 
or further affidavits. When a motion for summary judgment is made and 
supported as provided in this rule, an adverse party may not rest upon the 
mere allegations or denials of his pleading, but his response, by affidavits or 
as otherwise provided in this rule, must set forth specific facts showing that 
there is a genuine issue for trial. If he does not so respond, summary judg-
ment, if appropriate, shall be entered against him. 
(f) When affidavits are unavailable. Should it appear from the affidavits 
of a party opposing the motion that he cannot for reasons stated present by 
affidavit facts essential to justify his opposition, the court may refuse the 
application for judgment or may order a continuance to permit affidavits to be 
obtained or depositions to be taken or discovery to be had or may make such 
other order as is just, 
(g) Affidavits made in bad faith. Should it appear to the satisfaction of 
the court at any time that any of the affidavits presented pursuant to this rule 
are presented in bad faith or solely for the purpose of delay, the court shall 
forthwith order the party employing them to pay to the other party the 
amount of the reasonable expenses which the filing of the affidavits caused 
him to incur, including reasonable attorney's fees, and any offending party or 
attorney may be adjudged guilty of contempt. 
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Rule 24. Briefs. 
(a) Brief of the appellant. The brief of the appellant shall contain under 
appropriate headings and in the order indicated: 
(1) A complete list of all parties to the proceeding in the court or 
agency whose judgment or order is sought to be reviewed, except where 
the caption of the case on appeal contains the names of all such parties. 
The list should be set out on a separate page which appears immediately 
inside the cover. 
(2) A table of contents, including the contents of the addendum, with 
page references, 
(3) A table of authorities with cases alphabetically arranged and with 
parallel citation^, rules, statutes and other authorities cited, with refer-
ences to the pages of the brief where they are cited. 
(4) A brief statement showing the jurisdiction of the appellate court. 
(5) A statement of the issues presented for review, including for each 
issue: the standard of appellate review with supporting authority; and 
(A) citation to the record showing that the issue was preserved in 
the trial court; or 
(B) a statement of grounds for seeking review of an issue not pre-
served in the trial court. 
(6) Constitutional provisions, statutes, ordinances, rules, and regula-
tions whose interpretation is determinative of the appeal or of central 
importance to the appeal shall be set out verbatim with the appropriate 
citation. If the pertinent part of the provision is lengthy, the citation 
alone will suffice, and the provision shall be set forth in an addendum to 
the brief under paragraph (11) of this rule. 
(7) A statement of the case. The statement shall first indicate briefly 
the nature of the case, the course of proceedings, and its disposition in the 
court below. A statement of the facts relevant to the issues presented for 
review shall follow. All statements of fact and references to the proceed-
ings below shall be supported by citations to the record in accordance with 
paragraph (e) of this rule. 
(8) Summary of arguments. The summary of arguments, suitably 
paragraphed, shall be a succinct condensation of the arguments actually 
made in the body of the brief. It shall not be a mere repetition of the 
heading under which the argument is arranged. 
(9) An argument. The argument shall contain the contentions and rea-
sons of the appellant with respect to the issues presented, including the 
grounds for reviewing any issue not preserved in the trial court, with 
citations to the authorities, statutes, and parts of the record relied on. 
(10) A short conclusion stating the precise relief sought. 
(11) An addendum to the brief or a statement that no addendum is 
necessary under this paragraph. The addendum shall be bound as part of 
the brief unless doing so makes the brief unreasonably thick, If the ad-
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dendum is bound separately, the addendum shall contain a table of con-
tents. The addendum shall contain a copy of; 
(A) any constitutional provision, statute, rule, or regulation of cen-
tral importance cited in the brief but not reproduced verbatim in the 
brief; 
(B) in cases being reviewed on certiorari, a copy of the Court of 
Appeals opinion; in all cases any court opinion of central importance 
to the appeal but not available to the court as part of a regularly 
published reporter service; and 
(C) those parts of the record on appeal that are of central impor-
tance to the determination of the appeal, such as the challenged 
instructions, findings of fact and conclusions of law, memorandum 
decision, the transcript of the court's oral decision, or the contract or 
document subject to construction. 
(b) Brief of the appellee. The brief of the appellee shall conform to the 
requirements of paragraph (a) of this rule, except that the appellee need not 
include: 
(1) a statement of the issues or of the case unless the appellee is dissat-
isfied with the statement of the appellant; or 
(2) an pudendum, except to provide material not included in the adden-
dum of the appellant. The appellee may refer to the addendum of the 
appellant. 
(c) Reply brief. The appellant may file a brief in reply to the brief of the 
appellee, and if the appellee has cross-appealed, the appellee may file a brief 
in reply to the response of the appellant to the issues presented by the cross-
appeal. Reply briefs shall be limited to answering any new matter set forth in 
the opposing brief. The content of the reply brief shall conform to the require-
ments of paragraph (a)(2), (3), (9), and (10) of this rule. No further briefs may 
be filed except with leave of the appellate court. 
(d) References in briefs to parties. Counsel will be expected in their 
briefs and oral arguments to keep to a minimum references to parties by such 
designations as "appellant" and "appellee." It promotes clarity to use the 
designations used in the lower court or in the agency proceedings, or the 
actual names of parties, or descriptive terms such as "the employee," "the 
injured person," "the taxpayer," etc. 
(e) References in briefs to the record. References shall be made to the 
pages of the original record as paginated pursuant to Rule 11(b) or to pages of 
any statement of the evidence or proceedings or agreed statement prepared 
pursuant to Rule 11(f) or 11(g). References to exhibits shall be made to the 
exhibit numbers. If reference is made to evidence the admissibility of which is 
in controversy, reference shall be made to the pages of the record at which the 
evidence was identified, offered, and received or rejected. 
(f) Length of briefs. Except by permission of the court, principal briefs 
shall not exceed 50 pages, and reply briefs shall not exceed 25 pages, exclusive 
of pages containing the table of contents, tables of citations and any adden-
dum containing statutes, rules, regulations, or portions of the record as re-
quired by paragraph (a) of this rule. In cases involving cross-appeals, para-
graph (g) of this rule sets forth the length of briefs. 
(g) Briefs in eases involving cross-appeal*. If a cross-appeal is filed, the 
party first filing a notice of appeal shall be deemed the appellant for the 
purposes of this rule and Rule 26, unless the parties otherwise agree or the 
court otherwise orders. The brief of the appellant shall not exceed 50 pages in 
length. The brief of the appellee/cross-appellant shall contain the issues and 
arguments involved in the cross-appeal as well as the answer to the brief of 
the appellant and shall not exceed 50 pages in length. The appellant shall 
then file a brief which contains an answer to the original issues raised by the 
appellee/cross-appellant and a reply to the appellee's response to the issues 
raised in the appellant's opening brief. The appellant's second brief shall not 
5 
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exceed 25 pages in length. The appellee/cross-appellant may then file a second 
brief, not to exceed 25 pages in length, which contains only a reply to the 
appellant's arrv7ers to the original issues raised by the appellee/cross-appel-
lant's first brief. The lengths specified by this rule are exclusive of table of 
contents, table of authorities, and addenda and may be exceeded only by 
permission of the court. The court shall grant reasonable requests, for good 
cause shown. 
(h) Briefs in cases involving multiple appellants or appellees. In cases 
involving more than one appellant or appellee, including cases consolidated 
for purposes of the appeal, any number of either may join in a single brief, and 
any appellant or appellee may adopt by reference any part of the brief of 
another. Parties may similarly join in reply briefs. 
(i) Citation of supplemental authorities. When pertinent and significant 
authorities come to the attention of a party after that party's brief has been 
filed, or after oral argument but before decision, a party may promptly advise 
the clerk of the appellate court, by letter setting forth the citations. An origi-
nal letter and nine copies shall be filed in the Supreme Court. An original 
letter and seven copies shall be filed in the Court of Appeals. There shall be a 
reference either to the page of the brief or to a point argued orally to which the 
citations pertain, but the letter shall without argument state the reasons for 
the supplemental citations. Any response shall be made within 7 days of filing 
and shall be similarly limited. 
(j) Requirements and sanctions. All briefs under this rule must be con-
cise, presented with accuracy, logically arranged with proper headings and 
free from burdensome, irrelevant, immaterial or scandalous matters. Briefs 
which are not n^ compliance may be disregarded or stricken, on motion or sua 
sponte by the court, and the court may assess attorney fees against the offend-
ing lawyer. 
(k) Brief covers. The covers of all briefs shall be of heavy cover stock and 
shall comply with Rule 27. 
(Amended effective October 1, 1992; July 1, 1994; April 1, 1995.) 
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IN THE SEVENTH DISTRICT COURT, SAN JUAN COUNTY 
STATE OF UTAH 
RORY J. ATCITTY, by and through 
his parent Roger Atcitty, Sr., 
Plaintiff, 
v. 
BOARD OF EDUCATION OF THE SAN 




C i v i l No . %61~ *><] ^ 
PARTIES AND JURISDICTION 
Plaintiff, through counsel, states and alleges as against the 
Defendants as follows: 
1. Plaintiff Rory J. Atcitty is a minor child who brings this 
action through his natural parent, Roger Atcitty, Sr, Plaintiff is 
a resident of Bluff, San Juan County, Utah. Plaintiff was a 
student attending a secondary education facility known as the 
Whitehorse High School at Montezuma Creek, San Juan County, Utah. 
2. The Defendant Board of Education of The San Juan School 
District is the duly elected administrative and governing body of 
the San Juan School District in San Juan County, Utah (hereafter 
referred to as the District). 
3. Defendant Lyman Grover is an employee of the District, 
resides in Bluff, San Juan County, Utah, and is the principal of a 
secondary education facility operated by the District known as the 
Whitehorse High School, Montezuma Creek, San Juan County, Utah* 
4* The actions and conduct of the Defendants and those acting 
in concert with them were done under the color of laws, customs, 
and practices of the State of Utah, and under the color of their 
respective offices as officers and agents of the State of Utah. 
5. This is an action for, among other things, redress for 
violations of the United States Constitution and the civil rights 
laws of the United States, and the jurisdiction of this Court is 
therefore invoked pursuant to 4 2 U.S.C. § 1983 and Utah Code Ann, 
§ 78-12-28(3) . 
6. The wrongful acts and omissions and the resulting claims 
complained of in this Complaint occurred in and arose in San Juan 
County, Utah. The Defendants reside in and conduct the business of 
the District in San Juan County. Venue is thus properly laid in 
the Seventh Judicial District Court for San Juan County. 
STATEMENT OF FACTS 
7. Plaintiff Rory J. Atcitty is a student enrolled in the 
tenth grade at Whitehorse High School in Montezuma Creek, Utah. 
Plaintiff is an honors student, the vice president of the student 
body, and president of the sophomore class. 
8. On or about May 16, 1996, the District, through Defendant 
Grover and others acting in concert with him now unknown to 
2 
Plaintiff, expelled Plaintiff from school for a ten day period and 
such further time as may be necessary for the student to complete 
a counseling program. The basis for the expulsion is Plaintiff's 
alleged possession of and/or use of marijuana during a student 
activity* Plaintiff did not commit the alleged acts of wrongdoing. 
He has never been in trouble at school before, 
9. At the time of and prior to the expulsion, Defendants 
failed to provide Plaintiff with an opportunity to present a 
defense to the charges, failed to afford Plaintiff and his parents 
a due process hearing or procedure to contest the expulsion by 
presenting evidence and confronting the child's accusers, and 
refused the parents' request to reinstate the child in school 
pending such a hearing. Defendants further denied Plaintiff the 
right to present circumstances in mitigation of the harsh penalty 
imposed by the expulsion. The expulsion effectively terminates the 
child's right to participate in honors and other end-of-the year 
activities and deprives him of the free appropriate public 
education to which he is entitled from the District. 
CLAIM FOR RELIEF 
10. Plaintiff realleges Paragraphs 1-10 of this Complaint and 
incorporates them herein. 
11. Plaintiff is entitled to a due process hearing concerning 
his expulsion. Defendant's denial of the right to a due process 
hearing constitutes a denial of procedural due process guaranteed 




12. Plaintiff realleges Paragraphs 1-11 of this Complaint and 
incorporates them into this Remedies Provision, 
13. There is a real and actual controversy between the 
parties as alleged herein. There is no available remedy at law 
because: (a) damages would be difficult to ascertain, (b) the 
injury to plaintiffs occasioned by defendants' actions and conduct 
is a continuing one, and (c) there is a risk of multiplicity of 
litigation. 
14. Plaintiff is entitled to a temporary restraining order 
and a preliminary and permanent injunction against the Defendants 
enjoining them from excluding him from school and school activities 
without first complying with appropriate due process procedures. 
Plaintiff is entitled to this remedy because (1) he has suffered 
irreparable injury by not being afforded the right to qo to school, 
receive an adequate education, and participate in other educational 
activities, (2) plaintiff's injury outweighs any harm that the 
preliminary injunction will cause to the opposing party, (3) 
injunctive relief is in the public interest and (4) there is a 
substantial likelihood that Plaintiff will prevail on the merits of 
his claim. 
15. Plaintiff is further entitled to a declaratory judgment 
that the Defendants have violated the constitutional provisions in 
the manner alleged herein. 
16. Plaintiff is also entitled, under 42 U.S.C. § 1988, to 
recover his costs of bringing this action, including a reasonable 
4 
attorneys fee. 
WHEREFORE, Plaintiff requests that the Courts 
It Declare and determine that the Defendants are in violation 
of the constitutional provisions alleged herein, 
2. Enter a temporary restraining order, and preliminary and 
permanent injunctive relief, enjoining the Defendants from 
expelling Plaintiff from school and reinstating him in school. 
3. Award Plaintiff his costs of bringing this action, 
including a reasonable attorneys fee* 
4. Grant such other and further relief as the Court deems 
just in the premises. 





Eric P. Swenson 
Rosalie Reilly 
Attorneys for Plaintiff 
VERIFICATION 
I, Roger Atcitty, Sr., upon being duly Sworn and Deposed, does 
swear and affirm that he has read the foregoing Complaint that he 
brings on behalf of his minor child Rory J, Atcitty, knows that the 
statements and allegations are true and correct to the fullest 
extent of his information and belief, and that he has affixed his 
signature hereto, y*\ ^~— 
Roger (A^citty| Sr. 
Sworn and Subscribed to before me this / 7 day o^^ay, 1996. 
&S!SSi5»SSSS> ^ " " " ^ b ^ ,., 
•*QTAKV PVSOC 
DIRRYIR J^K 
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CLERK OF THE COURT 
BY 
DEPUTY 
Attorneys for Plaintiff 
IN THE SEVENTH DISTRICT COURT, SAN JUAN COUNTY 
STATE OF UTAH 
RORY J. ATCITTY, by and through 
his parent Roger Atcitty, Sr., 
Plaintiff, 
v. 
BOARD OF EDUCATION OF THE SAN 
JUAN COUNTY SCHOOL DISTRICT, 
LYMAN GROVER, 
Defendants. 
Civil No. 9607-39CV 
MEMORANDUM IN SUPPORT 
OF PLAINTIFF'S MOTION 
FOR PARTIAL SUMMARY 
JUDGMENT 
Judge Bryner 
STATEMENT OF UNDISPUTED MATERIAL FACTS 
1. Plaintiff Rory J. Atcitty (hereafter Rory) is a minor 
child who brings this action through his natural parent, Roger 
Atcitty, Sr. (hereafter, Mr. Atcitty). Plaintiff's Verified 
Complaint, f 1; Defendants' Answer, H I.A. 
2. At all times material to this action, Rory was a student 
residing at Bluff, San Juan County, Utah, and attending a secondary 
education facility known as Whitehorse High School at Montezuma 
Creek, San Juan County, Utah. Plaintiff's Verified Complaint, f 1; 
Defendants' Answer, I l.A. 
3. The Defendant Board of Education of the San Juan School 
District is the duly elected administrative and governing body of 
the San Juan School District in San Juan County, Utah (hereafter 
District) . Plaintiffs' Verified Complaint, f 2; Defendants' Answer, 
H I.A, 
4. Defendant Lyman Grover is an employee of the District, 
resides in Bluff, San Juan County, Utah, and is the principal of a 
secondary education facility operated by the District known as 
Whitehorse High School in Montezuma Creek, San Juan County, Utah 
(hereafter Mr. Grover), Plaintiffs' Verified Complaint, f 3; 
Defendants' Answer, f I.A. 
5. The actions and conduct of the defendants and those acting 
in concert with them were done under the color of laws, customs, 
and practices of the State of Utah, and under the color of their 
respective offices as officers and agents of the State of Utah. 
Plaintiff's Verified Complaint, 1 4: Defendants' Answer, 1 I.A• 
6. On May 16, 1996, Rory was suspended from school for a 
period of ten days for a violation of the District's drugs and 
alcohol policy. Defendants' Answer, f II.B. There are at least 
five separate "policies". See Exhibits l(a)-(e). It is unknown 
exactly which of the foregoing policies were in effect at the time 
of Rory's suspension. The suspension involved allegations that 
several students used marijuana during a school function, i.e., a 
band trip to Durango, Colorado on May 4, 1996 (hereafter the 
incident). 
7. The events preceding the May 16, 1996 suspension of Rory 
are as follows: 
a. On May 10, 1996 Assistant Principal Elizabeth Sharpe 
procedures which are inconsistent with state law or District 
practices which conflict with state requirements are factors used 
to determine whether there is a due process violation. E.g., 
Synder. v. Farnsworth, 896 F.Supp. 96, 99* 
iii. San Juan School District Standards. 
The District must have policies which are clear and specific 
as to student disciplinary matters* Utah Code Ann. §§ 53A-11-902, 
53A-11-903. The student must be provided notice of these 
procedures. Utah Code Ann. § 53A-11-903. At least one set of 
District's policies require that the students be provided with 
standards of conduct and a statement of sanctions in regards to 
drug use. See Exhibit 1(b). 
On February 11, 1997, plaintiffs' counsel inspected the 
District's policies and procedures in the possession of the 
District's lawyers. There are at least five distinct and 
conflicting policies that deal with student discipline. See 
Exhibits l(a)-(e). On February 13, 1997, the District's lawyer 
told plaintiff's counsel that it was uncertain which policies were 
in effect at any given time. The lack of clarity in the policies 
makes the District's procedures vague and ambiguous. 
d. Due Process Procedural Violations. 
i. The Vagueness and Ambiguity of 
District Policies and Procedures. 
It is clear that Utah law requires that a school have policies 
which are specific as Lo disciplinary matters and that students 
must be provided notice of these procedures. See Utah Code Ann. §§ 
53A-11-902; 53A-11-9Q3. Likewise, it is clear that a school 
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district must follow its own rules? Tndeed, the failure to do so is 
a factor used in determining whether there is a due process 
violation* E.g., Galveston Independent School Dist. v. Boothe, 590 
S.W.2d 553 (Tex. Civ. App. 1979). 
At best, the District's student discipline policies are vague 
and ambiguous. There are at least five different policies, some of 
which may well be outdated and obsolete. Accordingly, those 
charged with administrating and enforcing the rules are at a 
distinct disadvantage. Moreover, this type of inconsistency allows 
for arbitrary and subjective enforcement. Finally, students and 
parents do not have any notice as to the actual rules and the 
procedures. 
The failure of the District to provide a clear and unambiguous 
policy is a violation of due process. Haynes v. Mayor and Council 
of Borough of Oradell, ^25 U.S. 610, 620 (19761; Mitchell v. King, 
363 A.2d 68 (Conn. 1976); McCall v. State, 354 So.2d 869 (Fla. 
1978); State v. Martinez, 538 P.2d 521 (Wash. 1975); Bertens v. 
Stewart, 453 So,2d 92 (Fla. App, 2d Dist. 1984). 
ii. Right To Be Heard About Alleged Misconduct Violations. 
The most fundamental aspect of due process is the right to be 
heard. Here, the student and the parent were denied any 
opportunity to be hear^ even though they were in fairly constant 
contact with the principal. 
The principal's attempt to question Rory early on in the 
investigation, on May 14, 1996, does not satisfy due process 
requirements. Mr. Grover had been informed by Mr. Atcitty that he 
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Principal Grover performed two roles in this incident* First, 
he acted as a school official imposing disciplinary action for an 
alleged violations of the school policy. Second, he acted as an 
agent of the police by gathering information for law enforcement. 
Grover Deposition, at 37, 53-54* He submitted reports of student 
interviews and summaries of his investigation to law enforcement 
and he compelled the attendance of the students at the meeting so 
that the police officer could interrogate and arrest them. Id., 31* 
33, 35-38, 39. 
All of the District policies require that a school official, 
not necessarily the school official involved in administering 
discipline, cooperate and assist the police in any situation where 
a crime has been committed. At the same time, the District 
policies which address the role of a disciplinarian require that 
disciplinarian be impartial and even-handed. See also Goss v. 
Lopez, 419 U.S. 565, 584 (1975). 
Mr. Grover's dual role, therefore, violates the Goss 
requirement that a disciplinarian be impartial. Furthermore, the 
Supreme Court has held that school officials who become involved in 
law enforcement matters must be held to a higher standard of 
constitutional conduct than when they are functioning only in an 
educational capacity. New Jersey v. T.L.O., 469 U.S. 325 (1985) 
(rejecting the in loco parentis doctrine because school officials 
are state actors subject to constitutional restrictions when 
conducting searches and other disciplinary functions in matters 
that are quasi-criminal in nature); see also Vernonia School 
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misconduct and to respond appropriately would not have created a 
significant additional burden on District resources. This would 
have facilitated the District's interests in keeping its students 
in school, a consideration acknowledged by at least some of its 
policies. As the Court said in Goss v. Lopezf 419 U.S. 565, 579, 
" [i]t deserves [the student's] interest and the interest of the 
State if his suspension is in fact unwarranted." Further, the 
District assumed the additional interest of assisting law 
enforcement and in doing so obligated itself to use enhanced, more 
particularized and more reliable fact-finding. The Court in Goss 
only emphasized the educational interests (of maintaining order and 
discipline without prohibitive costs and in manner which will 
contribute to rather than disrupt the educational process) of the 
schools to be at stake and did not consider cases where the 
District was performing a criminal investigation and/or prosecution 
function as well. Since Mr. Grover chose to become involved in the 
law enforcement aspect of the incident, he should have paid more 
attention to basic due process guarantees. This is so because the 
evidence used in the disciplinary process was to be used in a 
criminal prosecution with much more serious consequences. The 
protection of the District's interests, not to mention the 
student's, require the District to afford Rory the right to an 
attorney, consider excluding improperly acquired evidence, and 
guard against the student's right of protection against self-
incrimination. 
iii. The Disciplinarian Was Not Impartial. 
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heard as to punishment. Rory was never given the opportunity to 
ameliorate his punishment. His first encounter with Ti^ncipal 
Grover involved only Mr. Grover's inquiry into whether mis^cndu^t 
had occurred, Grover Deposition, at 23-27, and not as to 
punishment, Jd., at 25 (Mr. Grover states that he had not decided 
what action to take at time of first interview) . In the second 
encounter involving the police officer, the principal provided Mr. 
Atcitty with no opportunity to present matters in mitigation. 
Statement of Undisputed Material Facts, f 7(o). Nor did Mr, Grover 
broach this subject when talking with the father later in the day 
when he came in to pick up his child. Ld. at H 7(q). This lack of 
an opportunity to make the punishment fit the crime, as some 
District policies require, violates due process. 
The failure of the principal to provide Rory with an 
opportunity to present matters in mitigation of punishment is 
aggravated by the vagueness and uncertainty in the District 
policies as to the punishment for a drug infraction. One policy 
specifies a mandatory ten-day suspension. This conflicts with 
other policies that allow school administrators considerable 
flexibility in punishment. Rory should therefore have been given 
the opportunity to argue for a lesser punishment at the time Mr. 
Grover imposed sanctions. 
e. Due Process Liberty Violations. 
The punishment imposed on Mr. Atcitty adversely affected his 
liberty interests: He was denied access to basic educational 
services? His school record contains a permanent reference to his 
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District 47J v. Acton, 115 S.Ct. 2386 (1995). When school 
officials involve themselves in investigative matters by working in 
conjunction with law enforcementf lower courts have held that the 
usual constitutional restrictions are applicable if the police are 
involved in a significant way. See People v. Dilworth, 661 N,E.2d 
310 (111. 1996); M. v. Board of Education, 429 F.Supp. 288 
(S.D.I11. 1977); M.J, v. State, 399 So.2d 996 (Fla. App. 1981); 
State v. Young, 216 S.E,2d 586 (Ga. 1975); Commonwealth v. Cass, 
446 Pa.Super 66 (1995). Mr. Grover acknowledged that these 
restrictions werp applicable to him at the outset of his 
investigation. Grover Deposition, at 13-14. Some District policies 
discuss this distinction as well. 
Although Goss provides only one example of an impartial 
disciplinarian (where a school official is involved as a witness in 
the misconduct incident itself) the reasoning of the court also 
applies to any situation where the disciplinarian is acting as an 
advocate rather than a- an impartial fact-finder. 
iv. Right to Be Heard In Mitigation of Punishment. 
Rory has the right under due process standards to be heard in 
all matters in mitigation of punishment, regardless of whether he 
was guilty of misconduct. Strickland v. Inlow, 519 F.2d 744, 746 
(8th Cir. 1975); Lamb v. Panhandle Community Unit School Dist. No. 
2, 826 F.2d 526, 528-529 (7th Cir. 1987); cf. Morrissey v. Brewer, 
408 U.S. 471, 480, 488 M972) (parolee found in violation of parole 
conditions has right to argue against parole revocation)• Some of 
the District's policies likewise grant a student the right to be 
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alleged drug use; His reputation and good name were adversely 
affected. All of thes^ factors will potentially have an adverse 
impact on his future educational pursuits, his future employment, 
and/or his reputation. It was fundamentally unfair to deprive Rory 
of these interests in an arbitrary fashion. See Board of Regents 
v* Roth, 408 U.S. 564, 570-571. The manner in which Mr. Grover 
chose to determine, unilaterally and without due process, whether 
the alleged incident had occurred and to determine punishment 
collides with the requirements of the constitution. Goss v. Lopez, 
419 U.S. 565, 575-575; Lightsey v. King, 567 F.Supp. 645, 648-649 
(E.D.N.Y. 1983); cf. Boiling v. Sharpe, 347 U.S. 497, 499-500 
(1954) (arbitrary segregation of school children based on race 
violates liberty interest under the due process clause of the Fifth 
Amendment). The Court should therefore enter judgment in favor of 
plaintiff. 
CONCLUSION 
For the reasons stated, plaintiff's motion should be granted. 
Plaintiff has shown that there are no disputed issues of material 
fact and that Plaintiff is entitled to prevail on his claim as a 
matter of law. The Court should enter a partial summary judgment 
for plaintiff, reserving for later proceedings all issues 
concerning remedies. 
Dated this 14th day pl--February, 1997. 
c
-"~ Eric P. Swenson 
Rosalie Reilly 
Attorneys for Plaintiff 
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STATE OF UTAH ) 
: ss, 
County of San Juan ) 
Personally appeared before me Lyman Grover who, being 
first duly sworn, deposes and says as follows: 
1, Affiant makes this affidavit of his own knowledge 
except as to matters, if any, herein stated on information and 
belief, and as to such matters he believes to be true. 
2. I am an employee of the Board of Education of the 
San Juan County School District. 1 have been the Principal of 
Whitehorse High School since the beginning of the 1995-1996 
school year, 
3. On or about May 1Q, 1996, T was informed by Liz 
Sharpe, the Assistant Principal of Whitehorse High School, about 
an incident of marijuana smoking (the "INCIDENT") on a band trip 
to Fort Lewis College in Purango, Colorado, taken by the 
Whitehorse High School band (the "BAND TRIP")* 
4* On May 13, 1996, the following occurred: 
a* I began an investigation into the INCIDENT. 
This investigation identified six students as being involved in 
the INCIDENT, four of which actually smoked marijuana on the BAND 
TRIP, 
b. In a telephone conversation with Roger 
Atcitty ("ROGER") I requested that he come to my office to 
discuss a matter involving his son, Plaintiff Rory Atcitty 
("RORY"), and the INCIDENT, 
c# When ROGER and his wife, Barbara, 
(collectively "ATCITTYS") arrived at my office, ROGER stated he 
had talked to his attorney and ROGER wanted a complete report 
with names of those who implicated RORY, 
d. I told ROGER what I knew about the INCIDENT 
including the allegation that RORY was involved and that this 
information had come from the other individuals involved, 
5. On May 14, 1996, the following occurred: 
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a* I again talked to all students involved in 
the INCIDENT except for RORY, and obtained written signed 
statements from these students, a copy of which is attached 
hereto as Exhibit A and by this reference made a part hereof. 
b. I called RORY into my office and I asked him 
what he knew about the INCIDENT. He responded that his father 
told him not to say anything about it and requested and was 
allowed to telephone his father. 
c. When ROGER arrived at the school I once again 
explained the allegation that RORY was implicated in the INCIDENT 
and this information had come from the others involved. ROGER 
pleasantly asserted he did not want RORY to give any information 
but if my investigation resulted in no accusations of RORY?s 
participation in the INCIDENT, he would have RORY give a 
statement with names of the others involved. However, if we 
continued to accuse RORY of being involved in the INCIDENT, ROGER 
would proceed with a lawsuit. 
6. Alt-hough the allegations made against the students 
and my subsequent investigation revealed that the INCIDENT 
involved criminal conduct, I did not notify any law enforcement 
until the morning of May 16, 1996. At this time, my 
investigation was complete and the decision to suspend had been 
made. When Officer Davis Fillfred of the Navajo Police arrived 
at the school, I gave him an explanation of the INCIDENT and 
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allowed him access to all information which I had gathered, J 
have never been and cuxrently am not an agent of any law 
enforcement agency, including but not limited to, the Navajo 
Police, The police were not involved in any way in my 
investigation. 
7« At the beginning of the 1995-1996 school year all 
students, including RORY, were provided with a copy of the 
Whitehorse High School Student/Parent Handbook (the "HANDBOOK"), 
a true and correct copy of which is attached hereto as Exhibit B 
and by this reference incorporated herein,1 during the advisory 
period which was the fourth class period and lasted 30 minutes• 
The teachers spent the first two or three days of this class 
period going over the contents of the HANDBOOK, including the 
drug and other discipline policies, 
8* As part of RORY's curriculum, he took Life Skills 
and TLC (Technology, Life and Careers) which deal with, among 
other things, drug awareness, use and abuse. These classes are 
required of all students and RORY took these classes, 
9, The first time I ever heard RORY personally deny 
any of the allegations relating to the INCIDENT was when Officer 
Davis Fillfred questioned and lectured the students involved in 
*This is the samp handbook which is attached as Exhibit 1(d) 
to the Memorandum in Support oC Plaintiff for Partial Summary 
Judgment. 
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the INCIDENT* Prior to this time RORY neither denied nor 
admitted being involved in the INCIDENT when I attempted to talk 
to him about it. He always refused to speak except to indicate 
his father had told him not to answer any questions. 
10, While talking with the other five students 
involved in the INCIDENT the students repeatedly requested to 
know how many days they would be suspended. I replied that until 
my investigation was complete that decision would not be made. 
11, The District has a policy on drug use by students. 
It is Policy FGAB and titled "Student Conduct: Tobacco/Alcohol", 
a true and correct copy of which is attached hereto as Exhibit C, 
This policy deals directly with the discipline of students who 
are involved in the use of drugs. This is the policy which I 
used in investigating the INCIDENT and taking disciplinary 
action. The referenced policy was followed strictly in this 
case, 
12, According to the policy, Defendant Rory Atcitty 
could have reduced his suspension from the maximum ten days by 
attending the first class of an early intervention drug and 
alcohol class, RORY failed to attend this class. 
13, On the day Plaintiff was suspended, May 16, 1996, 
ROGER came to the school to pick up RORY. On at least one 
occasion I invited ROGER and RORY into my private office to 
explain the terms of the suspension and discuss their reaction, 
5 
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bui: ROGER refused to speak with me. I prefer to hold such 
discussions in the privacy of my office rather than the opn 
school office area. Notwithstanding ROGER'S refusal to come to 
my private office, I attempted to explain the terms of the 
suspension several times while RORY and ROGER were in the open 
school office area, but ROGER said he didn't want to hear it; I 
would be hearing from hi3 attorney. 
DATED this ;_I^ day of February, 1997, 
"i 
y -^ 'v^A^-
Lym^ hf Grover 
SUBSCRIBED AND SWORN TO before me this 43 */*day of 
February, 1997, 
p o 
t (i^Jl \H^ / ^ rVO-U^ 
Notary Public 
Residing at fi L ^ UA*J~ %*i<n* 
My Commission Expires: 
1VMA,'./\TD 
MyComrr Expires JUU 4,1999 
* 
f* 
t ^ *-*^^**»3a"*3TI>*«9»M«~ffr 
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CERTIFICATE OF SERVICE 
I hereby certify that on the ci day of February, 1997 
I hand delivered a copy of the Affidavit of Lyman Grover to 
Plaintiff's attorney as follows: 
Eric P. Swenson 
P. 0, Box 940 
Monticello, UT 84535 
Daniel 8. Anderson 
& 
I hereby certify that on the 7/7 ^  day of February, 1997 
I hand delivered a copy of the Affidavit of Lyman Grover to 
Plaintiff's attorney as follows; 
Rosalie Reilly 
P, 0. Box 4 04 
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Mafiosos, Moondogs, Sun Kittens, Lynch Mob Posse, Blitzkneg 
(White Supremacists), Stoney Homeys of America (SUA), Rolling 
6Q's, 013, Trece, Hilltops 30's, Tongan Crip Gang (TCG), Tongan 
Crip Associates (TCA). 
Students wearing inappropriate clothing will be asked to change. If 
they do not have other clothes available, they will be asked to turn their 
clothing (shirts) inside out or to wear other clothing that we might have 
available here at the school. 
Drugs/A 1 co hol /Tobac co 
San Juan School Board has established a district policy which 
governs tho use/nbuso of dnins. alcohol nnd tobacco. The complete policy 
is available in tho districts handbook. 
Student Parking 
Licensed students who drive to and from school are subject to the 
Closed Campus policy and: 
1. All vehicles must have a valid Whitehorse High School Parking 
Permit clearly displayed at all times when the vehicle is being 
driven or parked on campus, no exceptions, 
2. To receive a parking permit, a student must register the vehicle 
with the principal or his designee by showing proof of valid 
registration, insurance, and driver's license. 
3. Upon satisfying all three requirements, with no exceptions, the 
student will be issued a Whitehorse High School Parking Permit 
sticker which must be affixed to the lower right of the vehicle's 
rear window in plain view, 
4. Whitehorse staff members on bus duty will enforce this policy. 
5. Violators will lose this priv elegc at the discretion of the school 
principal or his designee, as HI as be subject to consequences as 
outlined in the San Juan S< ol District Discipline Policy, ie. 
Disrespect of Authority, 
Headsets/ Electronic Gear 
Students may u.^ o their headsn!s/game gear before and after 
school, and during fundi period. Other than at those times, all 
headsets/game gear should be out of sight, preferably in lockers. 
Teachers will confiscate any headset/game gear !;- ;ng used in the 
classrooms and halls, and turn the item(s) into the office, The first 
time a headset/gnino g - ^ r , s confiscated, the student may pick it up 
after school, The second time, the parent will need to come in and pick 
it up. The third time, the headset/game gear will be locked in the school 
safe until the end of the school year, 
Food/Pop 
Unless a specific party is planned, food or pop shall not be brought 
into the classrooms. 
D i s c i p l i n e 
Students are expected to behave in a way that will not harm or 
offend themselves or others. The following is a summary of the school 
discipline policy: 
Groupl Discipline Problem • 
-Excessive tardies (more than 3) tardies to class or school 
•Dishonesty, including lying, cheating and plagarizing 
-Misconduct on the bus 
-Drawing or writing obscene, sexual, gang or drug-related 
symbols, pictures, words, etc. 
-Sluffing all or part of a class 
-Leaving the campus without being checked out properly 
-Being rude or defiant to any staff member 
-Minor damage to school property (black marks on the floor, 
writing on desks) 
-Being in an unsupervised area without permission 
-Throwing snowballs in undesignated areas 
Group 1 Disciplinary Actions 
-1st offense: conference with adminstrator and time out 
-2nd offense: conference with administrator, noon 
retention, and/or with parent consent: 
cafeteria clean up, cleaning after school, 
cleaning the busses, trash pick-up and other 
janitoral chores 
-3rd offense: other disciplinary consequences including 
above and/or parent attendance and/or 
suspension 
-4th offense: suspension 
Group 2 Discipline Problem 
-Intentionally throwing an object at a person to do harm 
-Willful disrepect to a staff member, including profanity 
-Stealing or forgery 
-Possession of any weapon 
-Fight ing 
-More serious damage to school property (carving, breaking 
windows, etc.) 
-Use of drugs, tobacco, or alcohol on school property or at any 
school activity (also subject to the San Juan School District 
Substance Abuse Policy) 
-Continuing violations of any Group I discipline problems 
Group 2 Disciplinary Actions 
-Suspension 
-Behavior contract between parents, student and principal 
(may include parents being asked to attend school with their 
son or daughter) 
-Referral to outside agencies for assistance 
Group 3 Discipline Problem 
-Physically assaulting any employee, visitor, or student 
-Destroying or attempting to destroy school property 
-Intent to use any weapon or firearm 
-Drug/alcohol sale or distribution 
-Participating in causing a false fire alarm 
Group 3 Disciplinary Actions 
-Student will be reported to the police for legal action 
-Expulsion proceedings will be initiated 
Disc ip l ine Consequences 
Noon Detention: The student eats a nutritious lunch in a restricted 
environment, not in the cafeteria, and remains there 
until lunch period is over. 
Suspension: The student loses the right to be in school for one or 
more 24 hour days, which includes after school events. 
Expulsion- The student loses the right to be in school for an 
indeterminate length of time, up to and including 
forever. 
Other: Staff members may assign a student to a clean-up 
activity with patent approval They may also assign 
wniting assignments that relate to the offense in lieu 
of or in addition to any other consequence. 
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Students shall not smoke or use tobacco 
products on school property or at any 
schoo.1 -related or school-sanctioned 
activity on or off school property, 
A person may not possess or drink an 
alcoholic beverage inside or on the 
grounds of any building operated by a part 
of the District or in those portions of 
any building, park, or stadium which are 
being used for an activity sponsored by or 
through the District or any part thereof. 
Violation of this provision is a 
misdemeanor• 
Utah Code Ann, § 53A-3-S01 
STUDENT DRUG 
POLICY 
STUDENT DRUG AND ALCOHOL OFFENSES 
No student sha 
possess, use o 
any alcoholic 
fortified wine 
liquor or unla 
distribute, di 
under the infl 
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STUDENT CONDUCT: 
TOBACCO/ALCOHOL FGAB 
STUDENT DRUG POLICY 
(continued) 
students shall be supplied with a copy of 
standards of conduct and a statement of 
the sanctions for violation of this 
policy. 
"School district location*1 means in any 
school building or on any school premises; 
on any school-owned vehicle or in any 
other school-approved vehicle used to 
transport students to and from school or 
school activities; off school property at 
any school-sponsored or school-approved 
activity, event or function, such as a 
field trip or athletic event, where 
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iance with this policy should be 
tory, A student who violates the 
of this policy may be suspended or 
led from school, at the discr&H^n of 
card, Each student found in 
tic.n of this policy shall be provided 
information about drug and alcohol 
eling, rehabilitation, and re-entry 
arns available to students through the 
1 district or otherwise, 
A, Violations •- Use or Possession 
All violation of the policy on drugs 
and alcohol will be reported to an 
appropriate law enforcement agency. 
1 •  First Violation 
Students violating the Drugs and 
Alcohol Policy for the first time 
will automatically be placed in an 
alternative education program at 
home for a minimum of ten (10) 
days, Students who are 
participants of teams, choirs, 
clubs, etc, or elected officers 
will give up their involvement in 
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that extra curricular activity for 
the duration of the ten (10) days. 
They will no be allowed to attend 
such activities, even as a 
spectator. Students and their 
parents will have an opportunity 
to fulfill the ten (10) day 
obligation in two ways: 
a. The student will be placed in 
an alternative educational 
program based at home for the 
designated ten (10) school 
days* Parents will be 
required to coordinate 
homework assignments with a 
designated school 
representative. 
b, In lieu of the ten (10) day 
home-based alternative 
educational program, the 
student and his/her parents 
- - will enroll in an Early 
Intervention Drugs and Alcohol 
Class, The student will be 
able to return to regular 
classes the day following the 
first session of the class. 
Parents will be required to 
coordinate homework 
assignments with a designated 
school representative during 
the intervening time. 
2 . Second Violni ion 
If there is a second violation of 
the Drugs and Alcohol Policy,, the 
student will be placed on a home-
based alternative educational 
program for a period of nine (9) 
weeks, A certificated teacner 
will be sent to the home for two 
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STUDENT CX)NDUCr: 
TOBACCO/ALCOHOL FGAB 
GUIDELINES hours once a week for the nine-
continued) week period to aid the student 
with his/her learning. 
a, Any student who has a second 
violation of the Drugs and 
Alcohol Policy must submit to 
a written assessment for 
potential chemical dependence. 
This assessment will be 
conducted by a District team 
composed of the local school 
guidance specialist and a 
school district psychologist. 
Any assessment done by anyone 
other than this team would be 
at the option and expense of 
the parent(s) or guardian(s). 
Before the student is re-
admitted to school, the 
assessment results will be 
presented to the parent(s) or 
guardian(s) and will be 
forwarded to Juvenile Court, 
3> XhlxAJ/isil&Xlsm 
If any student is involved in a third 
violation of the Drugs and Alcohol 
Policy, the student will automatically 
be placed in a home-based alternative 
education program for the remainder of 
the school year, 
Br Violations — Selling br Distributing 
Because of the seriousness of the 
offense, a student selling and/or 
delivering alcohol or other 
illegal substances shall be auto-
matically placed in a home-based 
alternative educational program 
for a period of nine (9) weeks, 
Issue Date: 4 of 10 
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2 . Second,Offense 
Any second offense for selling 
and/or delivering alcohol or other 
illegal substance will automati-
cally place a student in a home-
based alternative educational 
program for the remainder of the 
school year. 
Alternative Education 
Students who violate the Drug and 
Alcohol Policy w*.ll be placed m 
alternative education programs as 
outlined under items A. and B. If the 
designated number of days or weeks of 
alternative education cannot be 
completed by the end of the school 
year, the alternative education 
proarar is tc b- completed at the 
beginning c£ the next school year. 
Issue Date: 5 of 10 
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STUDENT CONDUCr: 
TOBACCO/ALCOHOL FGAB 
GUIDELINES D, Repea t O f f e n d e r s 
( c o n t i n u e d ) 
Records will be maintained on all 
violations of the Drug and Alcohol 
policy, A student with more than one 
violation on record will be considered 
a repeat offender whether the first 
cffor.sjo was committed in the current 
school year or in any prior school 
year • 
E. Removal from Campus 
1. During the time a student is on 
the home-based alternative 
educational program, he/she is not 
to be on campus or be a spectator 
or participant or attend any 
extra-cumcu lar activity 
sponsored by the school. If a 
senior student is placed on the 
home-based alternative educational 
program for violation of tne Drugs 
and Alcohol Policy and that 
placement coincides with the end 
of school, he/bhe will not be 
allowed to participate in 
graduation exercises. The diploma 
will be awarded upon completion of 
the home-bd^c! alternative 
educational program and all other 
graduation requirements. 
2. Students: in elected leadership 
positions or representing the 
school through current 
extracurricular activities who 
violate this policy are subject to 
its guidelines regardless of the 
time or location of the violation. 
Students found in violation of 
this policy will also be subject 
to the due process under the 
School Districts Policy • 
Issue Date: 6 of 10 
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Utah State Law requires teachers and 
school personnel to disclose 
information of suspected chemical 
abuse to parents. Personnel will 
complete the Suspected Abuse Report 
form and submit it to the appropriate 
school administrator for referral to 
parents, 
1, The purpose of disclosure will be 
to make parents aware of potential 
problems and dangers associated 
with substance abuse. 
2, The disclosure will review student 
behavior or situations causing 
concern: attendance, discipline, 
behavior, grades, physical 
symptoms, and other problems that 
affect school performance, 
3, Disclosure will allow parents to 
seek help for further evaluation 
of the child from outside 
agencies, 
4, Parents will be provided with 
information regarding agencies 
providing service to adolescents; 
assessment counseling and 
treatment, 
5, In complying with Utah State Law 
for disclosure, the school 
district meets this obligation to 
parents, The school system will 
not be held responsible for any 
financial action resulting from 
disclosure (assessment, treatment, 
or counseling), Payment for 
Issue Date: 7 of 10 
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GUIDELINES services or materials provided by 
(continued) chemical abuse professionals w^J 
are not schocl employees will re 
the responsibility of the pare:is, 
0, Treatment 
In order to support the family and 
student when treatment is sought, the 
District will provide elective credit 
for education received during the 
treatment process. The treatment 
program must meet Utah State Division 
of Alcoholism and drug license 
qualifications. 
1. Inpatient/Day Treatment 
A student may earn a maximum of 
one health credit for inpatient 
treatrent under the following 
guidelines: 
a. Successful completion of the 
treatment 
b. Credit will be awarded on the 
same basis as academic credit 
(90 hrs. equals 1/2 credit). 
c. A maximum of five and one-
half (5 \) hours per day may 
be counted. 
2 , After care 
After completion of the treatment 
program, a student may earn one 
elective health credit for 
participation in an approved 
aftercare program. The following 
condition must be met: 
Issue Date; 8 of 10 





A maximum of one credit hour 
may be earned. This credit 
will be recorded as one 
elective health credit. 
Credit will be awarded on the 
same hourly basis as academic 
credit, (90 hours equals j^ 
credit), 
Students must submit a 
schedule of aftercare programs 
and verification of regular 
attendance, 
NOTICE: The following notice shall be 
provided to all students of the School 
District. 
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STUDENT CONDUCT: 
TOBACCO/ALCOHOL FGAB 
NOTICE TO STUDENTS "School district location" means in any 
(continued) school building and on any school 
premises; in .^n/ school-owned vehicle or 
in any other school-approved vehicle used 
to transport students to and from school 
or other school activities; off-school 
property at any school-sponsored or 
school-approved activity, event or 
function, such as a field trip or athletic 
event, or during any period of time when 
the student is. under the supervision of 
school district personnel or otherwise 
engaged in a school district activity, 
Any student who violates the terms of the 
school district's Drug and Alcohol Policy 
i.-~ subject to the discipline outlined in 
the school district's policies including 
ail disciplinary sanctions consistent v/ith 
local, state and federal law, up to and 
including expulsion and referral for 
prosecution and/or completion of an 
appropriate rehabilitation program. 
YOU ARE FURTHER NOTIFIED that compliance 
with this policy is mandatory. 
Section 5145 of the Drug Free Schools and 
Community Act (Public Law 101-22 6) . 
Issue Date: 10 of 10 
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BOARD OF EDUCATION OF THE SAN 
JUAN COUNTY SCHOOL DISTRICT 
and LYMAN GROVER, 
Defendants. 
DEFENDANTS' MEMORANDUM IN 
RESPONSE TO PLAINTIFF'S 
MOTION FOR PARTIAL SUMMARY 
JUDGMENT AND REQUEST FOR 
HEARING 
Civil No. 9607-39CV 
Judge Bryce K. Bryner 
Pursuant to Rule 4-501 of the Utah Code of Judicial 
Administration, Defendants Board of Education of San Juan County 
School District ("BOARD") and Lyman Grover ("GROVER") hereby 
submit this memorandum in response to Plaintiff's Motion for 
Partial Summary Judgment dated February 14, 1997. BOARD and 
GROVER are collectively referred to herein as "DEFENDANTS". 
Plaintiff Rory Atcitty is hereinafter referred to as "PLAINTIFF". 
I. STATEMENT OF DISPUTED FACTS. 
Most of the paragraphs in PLAINTIFF'S statement of 
facts, contain numerous allegations of fact in clear violation of 
U.C.J.A. 4-501(2)(a) requiring each fact to be stated in separate 
numbered sentences with reference to the record. DEFENDANTS 
dispute the following facts set forth under the heading 
"Statement of Undisputed Facts" in the Memorandum in Support of 
Plaintiffs Motion for Partial Summary Judgment ("PLAINTIFF'S 
MEMO") dated February 14, 1997: 
I.A. Paragraph 6 of PLAINTIFF'S MEMO alleges: 
"There are at least five separate 'Policies'. See Exhibits 1(a)-
(e). It is unknown exactly which of the foregoing policies were 
in effect at the time of Rory's suspension." There is no 
citation to the record to support the allegation as required by 
U.C.J.A. 4-501(2)(a) and the rules of evidence. PLAINTIFF merely 
attaches some policies as Exhibits 1(a)-(e) and makes a broad 
statement without any foundational support. The court should 
ignore this allegation. A brief review of the policies attached 
to PLAINTIFF'S MEMO is in order. 
I.A.I. Exhibit la is a discipline policy 
which was in effect approximately three (3) to four (4) years 
ago. New policies have been adopted superseding the policy in 
Exhibit la. 
2 
I.A.2. Exhibit lb contains policies in force 
at the time of the incident at issue ("INCIDENT")1. The drug and 
alcohol policy attached to the Affidavit of Lyman Grover 
(hereinafter "GROVER AFFIDAVIT") as Exhibit C is the actual 
policy in effect and under which action was taken in this 
matter.2 See GROVER AFFIDAVIT, J 11, a copy of which is attached 
hereto as EXHIBIT 1. 
I.A.3. Exhibit lc is entitled "San Juan 
School District Discipline Policy, 1994-5." This exhibit, 
however, contains a student handbook or booklet provided to 
students concerning a variety of discipline matters. It is not a 
BOARD policy manual. 
I,A.4. Exhibit Id is also a student handbook 
provided to students and parents to help them understand what to 
expect and what is expected of them as students and parents. The 
court will note under the heading "Drugs/Alcohol/Tobacco," is the 
statement "The complete policy is available in the District's 
handbook." In addition, the court should note that the 
Discipline Section clearly states drug or alcohol use in 
connection with a school activity could result in suspension or 
DEFENDANTS are simultaneously filing multiple documents in 
this matter, including their own motion for summary judgment. 
For convenience DEFENDANTS will use the same terminology 
throughout the documents. 
2PLAINTIFF also attaches this policy as part of Exhibit lb 
to PLAINTIFF'S MEMO. 
3 
expulsion. 
I.A.5. Exhibit le are policies adopted by 
the BOARD in October, 1996 some five months subsequent to the 
INCIDENT. Thus, this policy is irrelevant for purposes of this 
case. 
I.A.6. While the BOARD has several policies 
relating to student discipline for various situations, a single, 
specific policy relating to tobacco, alcohol and drugs was in 
effect at the time of the INCIDENT and followed precisely in this 
matter. Thus, the DEFENDANTS dispute the five policies PLAINTIFF 
identifies were in effect and unclear. See GROVER AFFIDAVIT, H 
11. 
I.B. In paragraph 7.e. DEFENDANTS dispute the 
following: 
I.B.I. PLAINTIFF alleges, "Mr. Atcitty 
denied the allegations on behalf of his son." A review of the 
cited record shows Mr, Roger Atcitty ("ROGER") simply indicated 
the allegations were hearsay and GROVER had no proof." 
Deposition of Lyman Grover ("GROVER DEPOSITION"), p. 16. (The 
entire GROVER DEPOSITION is attached to PLAINTIFF'S MEMO as 
Exhibit 2 and is incorporated herein.) 
I.B.2. PLAINTIFF alleges he was not informed 
when he would have an opportunity to be heard and implies he had 
no such opportunity. However, ROGER instructed PLAINTIFF not to 
4 
Goss and its progeny concretely establish the process due a 
student in the case of a short term suspension consists simply of 
notice of the charges, an explanation of the evidence if they are 
denied, and an opportunity to be heard. Because DEFENDANTS deal 
at some length with the specifics requirements of due process and 
how those requirements were clearly and unequivocally satisfied 
in this case in the Memorandum in Support of Defendants' Motion 
for Summary Judgment, those arguments will not be repeated at any 
length here. Rather, the DEFENDANTS seek to aid the court by 
pointing out the errors in PLAINTIFF'S arguments. 
B. SEVERAL GROUNDS PLAINTIFF ADVANCES IN SUPPORT 
OF HIS MOTION FOR SUMMARY JUDGMENT MUST BE 
REJECTED BECAUSE PLAINTIFF HAS FAILED TO 
ADEQUATELY ALLEGE THE VIOLATIONS WHICH HE NOW 
CLAIMS. 
The court can and should reject several of the 
arguments in PLAINITIFF'S MEMO because PLAINTIFF raises 
allegations nowhere to be found in the complaint. DEFENDANTS 
maintain because PLAINTIFF does not plead the majority of the due 
process deficiencies for which he now seeks summary judgment, 
Utah case law precludes judgment in PLAINTIFF'S favor on these 
points. In considering dispositive motions, the Utah Court of 
alleging defining the due process standards and procedures. 
Clearly however, the procedural provisions of state law and 
district policy are absolutely irrelevant for purposes of 
determining whether PLAINTIFF has been deprived of his 
constitutional right to due process; the only claim that 
PLAINTIFF has raised in this proceeding. 
12 
Appeals has indicated courts "cannot add facts or causes of 
action to the complaint that do not exist" in the complaint. 
Wright v. University of Utah, 876 P.2d 380, 384 (Utah App. 1994). 
In Wright, the Court ruled a party seeking to advance claims or 
assert facts in support of claims not pled in the complaint 
cannot cavalierly assert and rely on such facts to support or 
defeat a dispositive motion. See Id. at 384-86. The court 
indicated a party wishing to raise additional facts or claims 
needs to seek leave to amend the complaint. The court's ruling 
was based on the rationale that to allow a party to raise facts 
and claims outside of the pleadings to support or oppose a 
dispositive motion deprives the other party of appropriate 
notice—ironically the notice required by due process — and allows 
unilateral amendment of the pleadings. Ici. This case 
illustrates the wisdom of this rule. 
Here, PLAINTIFF argues for summary judgment on five 
grounds: (1) vagueness and ambiguity of BOARD policies and 
procedures, (2) failure to afford a "right to be heard", (3) the 
disciplinarian was not impartial, (4) failure to provide an 
opportunity to be heard in mitigation of punishment, and (5) due 
process liberty violations. PLAINTIFF'S complaint, however, 
makes absolutely no allegation BOARD student discipline policies 
and procedures are vague, GROVER was partial, or any mention 
13 
PLAINTIFF was deprived of liberty interests now advanced.6 The 
first mention of these claims is in PLAINTIFF'S MEMO. Thus, 
PLAINTIFF attempts to amend the pleadings without seeking or 
receiving leave of court as required by the Rule 15 U.R.C.P. 
More importantlyf PLAINTIFF deprives the DEFENDANTS of any notice 
to prepare to meet these charges in discovery. Discovery closed 
in this case prior to raising the new allegations in PLAINTIFF'S 
MEMO. Thus, the DEFENDANTS were unaware such claims would be 
advanced and did not conduct any discovery to address these 
claims not mentioned in the pleadings. Accordingly, the court 
should reject PLAINTIFF'S claims regarding allegedly vague BOARD 
policies and procedures, the alleged partiality of the 
disciplinarian, and the alleged deprivation of some liberty 
interests. This court should follow the counsel of Wright and 
refuse to address issues, which PLAINTIFF fails to raise in the 
pleadings. Id. at 384-86. 
6In addition, arguments raised under the sections in which 
PLAINTIFF argues he was not provided with an opportunity to be 
heard are also not pled. For example, PLAINTIFF argues in 
several places GROVER's connection with law enforcement requires 
more elaborate due process procedures in this case. See 
PLAINTIFF'S MEMO, pp. 20, 22-23. However, PLAINTIFF'S Complaint 
contains no allegation of police involvement or GROVER's alleged 
law enforcement role. 
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) Civil No. 9607-39CV 
) 
PLAINTIFF'S RESPONSE 
) MEMORANDUM OPPOSING 
DEFENDANTS' SUMMARY 
) JUDGMENT MOTION 
Judge Bryner 
RESPONSE TO DEFENDANTS' STATEMENT OF FACTS 
1. The factual allegations made in the affidavit of Grover 
Lyman, submitted with defendants' summary judgment motion and in 
response to plaintiff's summary judgment motion, contradict the 
principal's testimony in certain respects and should therefore be 
disregarded in its entirety. See Footnote 11, infra. 
2. The factual allegations, 5 I.G%8., regarding an encounter 
between Roger Atcitty and the principal Lyman Grover on May 13, 
1996, should be considered with the additional deposition 
testimony, beyond what is alleged in defendants' statement of 
facts. See Grover Deposition, Pages 12-20, 23-25. In particular, 
plaintiff alleges that Mr, Grover refused to provide the names of 
some individuals who had provided him with information regarding 
the alleged incident. Id. at 16. Further, the record indicates 
that at no time did Mr. Grover explain to Roger Atcitty the 
procedures that would be used or whether and when the parents or 
student would be provided an opportunity to present his side of the 
story. Finally, the record is clear that Mr. Grover and Rory 
Atcitty never discussed the incident or the punishment. 
3. In regards to the factual allegations stated in f I.G.12., 
plaintiff incorporates the factual statements made in response to 
I I.G.8., above. The Court should also consider that Mr. Grover 
refused to provide Mr. Atcitty information regarding the identities 
of persons making allegations about Rory. Grover Deposition, at 16. 
4. In J I.H.2., the Court should take into account additional 
facts beyond those defendants allege as to the meeting between Rory 
and the principal. Grover Deposition, at 23-28; Roger Atcitty 
Deposition, at 7-10. The record is clear that Mr. Grover did not 
advise Rory about suspension or expulsion procedures, disciplinary 
punishments, alternatives to punishment, including alternate-school 
services. The record is clear that Mr. Grover did not warn Rory of 
the consequences of not discussing the alleged incident with the 
principal nor did he say that there would be another time in which 
the student could present his side of the story. 
5. Hf I.J.3., I.J.4., and I.J.5., the Court should take into 
account facts beyond those alleged by defendants about the May 16 
meeting between Rory, other students, the principal and the police 
2 
/.#<} 
officer. See Grover Deposition, at 13-14 (principal acknowledged he 
was involved in a police matter which imposed certain restrictions 
on his conduct), 30 (acknowledging that there was a board policy 
requiring him to involve the police),* 53-56 & 37 (principal 
acknowledges that he drafted a statement for the police on May 14 
which he later provided to the Navajo Police Officer), 31-40 
(acknowledging that he assisted the police officer by bringing in 
all of the students to his office so that the officer could 
interrogate the children, lecture them, and then arrest them), 33-
39 (acknowledges that he conducted school business in announcing 
the suspension to the students while the police officer was 
interrogating them). 
6. In HH I.J.8., I.J.9., and I.J.10, the Court should take 
into account facts beyond those alleged by defendants. The record 
is clear that by the time Roger arrived on May 16th to pick up his 
son, the suspension and punishment were an accomplished fact since 
Mr. Grover had suspended and punished the students earlier in the 
day. See plaintiff's response to defendants' allegations in UK 
I.J.3., I.J.4., and I.J.5., supra. In addition, the record is 
clear that at the meeting (or at any time earlier in the day to 
Rory) Mr. Grover did not speak about or explain alternate-education 
services, including home schooling. In regards f I.J.10., the 
Court should consider that the principal acknowledged he did not 
explain to the other students that alternate education or home 
1
 See also Exhibits 4-5 attached to plaintiffs' Memorandum In 
Support of Plaintiff's Summary Judgment Motion (board policy 
regarding involvement of and cooperation with the police). 
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schooling services were available in mitigation of the punishment. 
See Lyman Depositionf at 32-33, 36. He further admitted that none 
of the students received such services because they did not ask for 
them. Id. at 44-55. The District's policies require such services 
as part of the suspension process. See Plaintiff's Summary Judgment 
Memorandum, Exhibit lb, FGAB, Page 4 of 10. In regards to the 
allegations in the Grover Affidavit that Mr. Atcitty refused to 
speak with the principal, these allegations should be disregarded. 
See Footnote 11, infra. In regards to the statements made by Mr. 
Atcitty to Mr. Grover, Mr. Grover refused to listen to Mr. Atcitty. 
See Rory Atcitty Deposition, Pages 41-41 (Exhibit 1 to plaintiff's 
summary judgment reply memorandum). 
7. In I I.K., the Court should take into account facts beyond 
those alleged by defendants. The principal acknowledged that 
Rory's father, in speaking about the incident when meeting with Mr. 
Grover about his son on May 13, actually denied the allegations at 
the outset of the principal's investigation. Grover Deposition, at 
16. Rory also denied one specific allegation raised in the meeting 
he had with the students and the police officer on May 16. Rory 
Atcitty Deposition, at 39. 
8. In f I.M., these statements are irrelevant and merely 
state legal argument. The Court should disregard these statements. 
9. Plaintiff alleges and incorporates into this response all 
of the factual statements contained in plaintiff's Summary Judgment 
Motion, Memorandum and attached exhibits, and plaintiff's Summary 
Judgment Reply Memorandum and attached exhibits. 
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10. Defendants make no statement of facts in regards to 
matters pertaining to other aspects of plaintiff's due process 
claim.2 For purposes of responding to defendants' motion, Mr. 
Atcitty states and incorporates herein the facts pertinent to these 
claims as alleged in plaintiff's summary judgment motion, 
memorandum and exhibits, and alleged in plaintiff's summary 
judgment reply memorandum and exhibits. 
11. There may be disputed issues of fact regarding the 
following issues should the Court not find the facts to be 
undisputed in regards to plaintiff's pending summary judgment 
motion: 
a. The question of which policies were applicable to 
Rory's suspension are not clear. Compare, Plaintiff's Summary 
Judgment Memorandum, Statement of Facts, Number 6 & Statement of 
Law, Point d, and Plaintiff's Summary Judgment Reply Memorandum, 
Statement of Undisputed Facts, Number 2, with Defendants' Response 
Memorandum, Statement of Disputed Facts, Numbers I.A., I.A.I -
I.A.6., and Lyman Grover Affidavit, f 11, Page 5. 
b. The question of whether Rory and/or his father were 
provided with an opportunity to be heard may be in conflict. 
Compare, Plaintiff's Summary Judgment Memorandum, Statement of 
2
 Defendants make no factual allegations regarding the issue 
of the District's vague and ambiguous policies. Defendants make no 
factual allegations regarding the impartiality of the 
disciplinarian. Defendants make no factual allegations regarding 
plaintiff's denial of the right to be heard in mitigation of 
punishment. Defendants make no allegations regarding plaintiff's 
deprivation of a liberty interest. Should defendants make factual 
arguments in their reply brief about these issues, plaintiff 
reserves the right to supplement his factual allegations. 
5 
Undisputed Facts, 5 7, with Defendants's Response Memorandum, 
Statement of Disputed Facts, Number I.C. 
c. The question of whether Rory was being represented by 
counsel may be in dispute. Compare, Plaintiff's Summary Judgment 
Memorandum, I 7, with Defendants' Response Memorandum, Statement of 
Disputed Facts, Number I.D. 
d. The extent to which Defendant Grover provided Rory 
with the charges, explained the evidence, or provided the student 
with opportunities to be heard on May 16 may be in dispute. 
Compare, Plaintiff's Summary Judgment Memorandum, I 7o, and Lyman 
Grover Deposition, Pages 40-42, with Defendants' Response 
Memorandum, Statement of Disputed Facts, Number I.G., and Lyman 
Grover Affidavit, f 13, Pages 5-6. 
e. Whether and to what extent Rory and/or his father 
were provided with an opportunity to be heard in regards to the 
charges, provided with an explanation of the evidence, or provided 
with an opportunity to be heard in regards to the punishment 
imposed upon Rory when Roger went to the school to pick up his 
child on May 16 may be in dispute. Compare, Plaintiff's Summary 
Judgment Memorandum, Statement of Undisputed Facts, Number 7q, 
Plaintiff's Reply Memorandum, Statement of Undisputed Facts, Number 
3(b), Exhibit 1, Rory Atcitty Deposition, Pages 41-42, and Lyman 
Grover Deposition, Pages 40-42, with Defendants' Response 
Memorandum, Statement of Disputed Facts, Number I.H., and Lyman 
Grover Affidavit, H 13, Pages 5-6. 
f. The extent of and nature of defendant's dual role as 
6 
a school disciplinarian and in performing a law enforcement 
function may be in dispute. Compare,, Plaintiff's Summary Judgment 
Memorandum, Statement of Undisputed Facts, Numbers 7n, 7o, Lyman 
Grover Deposition, Pages 13-14, 31-40, 53-56, and Plaintiff's 
Summary Judgment Reply Memorandum, Statement of Undisputed Facts, 
Number 3(a), with Defendants' Response Memorandum, Statement of 
Disputed Facts, Numbers I.F.l through 1,F,2,, and Lyman Grover 
Affidavit, HH 6, 9, 
STATEMENT OF LAW 
1. DEFENDANTS MAY NOT HAVE SUMMARY JUDGMENT 
ON ONLY A PORTION OF PLAINTIFF'S CLAIM, 
Summary judgment may not be had on portions of a single claim, 
nor may a claim be broken into its component factual parts for 
purposes of a summary judgment motion. Commonwealth Insurance 
Company of New York v. 0, Henry Tent and Awning Company, 2 6 6 F, 2 d 
200, 201 (7th Cir, 1959); Biggins v, Qltmer Iron Works, 154 F,2d 
214, 217 (7th Cir, 1946); Dalton v, Alston andBird, 741 F, Supp, 
1322, 1336 (S.D.I11. 1990), This reasoning has been followed in 
Utah. Adapt, Salt Lake Chapter v. Skywest Airlines, Inc., 762 
F.Supp. 320, 323-324 (D, Utah 1991),3 
Plaintiff alleges a violation of due process, The due process 
claim has a number of aspects, First, Rory was not afforded a 
timely and adequate opportunity to be heard, Second, Rory was 
3
 Utah courts place great weight on federal precedent 
construing rules similar to Utah's. See, e.g,, Duren v. Morris, 635 
P.2d 43, 45 & n. 1 (Utah 1981)? Utah Rest. Ass'n'v. Davis Cty, Bd, 
Of Health, 709 P,2d 1159, 1162-1163 (Utah .1985); Winegar v. Slim 
Olson, Inc. , 252 P.2d 205 (Utah 1953); Rule 65A, Advisory Committee 
Note, Paragraph (e) , 
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BOARD OF EDUCATION OF THE SAN 
JUAN COUNTY SCHOOL DISTRICT 
and LYMAN GROVER, 
Defendants. 
DEFENDANTS* MEMORANDUM IN 
OPPOSITION TO PLAINTIFF'S 
MOTION TO STRIKE THE 
AFFIDAVIT OF LYMAN GROVER 
Civil No. 9607-39CV 
Judge Bryce K. Bryner 
Pursuant to Rule 4-501 of the Utah Code of Judicial 
Administration, Defendants Board of Education of the San Juan 
County School District ("BOARD") and Lyman Grover ("GROVER") 
hereby submit this memorandum in opposition to Plaintiff's Motion 
to Strike the Affidavit of Lyman Grover Submitted in Support of 
Defendants' Summary Judgment Motion and in Opposition to 
Plaintiff's Motion for Summary Judgment. BOARD and GROVER are 
collectively referred to herein as "DEFENDANTS". Plaintiff Rory 
J. Atcitty is hereinafter referred to as PLAINTIFF. 
PLAINTIFF argues in his Memorandum in Support of 
Pleiintiff's Motion to Strike the Affidavit of Lyman Grover 
Submitted in Support of Defendants' Summary Judgment Motion and 
in Opposition to Plaintiff's Motion for Summary Judgment 
("PLAINTIFF'S MOTION TO STRIKE MEMO") the entire Affidavit of 
Lyman Grover ("GROVER AFFIDAVIT") should be stricken because it 
contradicts the deposition testimony of GROVER about: 
1. The meeting on May 16, 1996, between GROVER and 
PLAINTIFF'S father, Roger Atcitty ("ROGER"), and, 
2> The alleged dual role GROVER played as a school 
disciplinarian and a law enforcement agent. 
I• THERE IS NO CONTRADICTION BETWEEN THE DEPOSITION 
TESTIMONY OF GROVER AND THE GROVER AFFIDAVIT ABOUT 
WHAT HAPPENED ON MAY 16, 1996. 
The actual relevant text of the deposition testimony of 
GROVER and the GROVER AFFIDAVIT as cited by PLAINTIFF is as 
follows:1 
Actual Deposition Testimony Actual GROVER Affidavit Text 
Q Did you have a conversation On the day Plaintiff was 
with him [ROGER] at that time? suspended, May 16, 1996, ROGER 
A Yes, I did, sir. came to the school to pick up 
Q And who was present? RORY. On at least one occa-
A The - I met him - I happened sion I invited ROGER and RORY 
to be in the school office at the into my private office to 
time that he came to the door. I explain the terms of the sus-
saw him coming in, so I went to pension and discuss their re-
the door to shake his hand and action, but ROGER refused to 
welcome him and lead him into my speak with me. I prefer to 
office and thank him for coming. hold such discussions in the 
*For the convenience of the court, DEFENDANTS quote the 
relevant portions of the record cited by PLAINTIFF, side by side, 
Tho paragraphs of the GROVER AFFIDAVIT of which PLAINTIFF 
complains are set forth in their entirety. 
2 
And when I invited him into the 
office, he refused to come in. 
He said, "I just came in to pick 
up my son. Is there any papers 
I have to sign? You'll be hearing 
from my attorney," or words to 
that effect. I again invited him 
into the office so I could explain 
to him the terms of the suspen-
sion, and he refused. He said, 
"I just - give me the papers to 
sign. This is all done on hear-
say, and you'll be hearing from 
my attorney." . . . 
Q Okay. Who else was present? 
A Irene Livingston, parenting 
specialist, was at the desk in 
the office; Bessie Talker, the 
attendance liaison person . . . 
Q There [sic] weren't there 
because they were participating 
in this matter; is that correct? 
A No, I'm talking about the 
school office, the open office. 
This was not in my private office. 
. . . Mr. Atcitty would not come 
into my private office. . . . 
Q Then what happened? 
A Mr. Atcitty took the paper. 
I tried to give him an explana-
tion that the terms of the sus-
pension were for ten days or 
until the day after Rory had 
attended a session of the 
required drug rehabilitation. 
The board policy required drug 
rehabilitation clause for entry 
into the school earlier than the 
ten days or re-entry into the 
school earlier than ten days. 
And Mr. Atcitty, he didn't want 
-- said he didn't want to hear 
all that; that he just wanted 
to pick up his son and go home 
and I'd be hearing from his 
attorney. Deposition of Lyman 
Grover ("GROVER DEPOSITION")r 
pp. 40-42. 
privacy of my office rather 
than the open school office 
area. Notwithstanding ROGER'S 
refusal to come to my private 
office, I attempted to explain 
the terms of the suspension 
several times while RORY and 
ROGER were in the open school 
office area, but ROGER said he 
didn't want to hear it; I 
would be hearing from his 
attorney. GROVER AFFIDAVIT, 
11 13. 
3 
There is no contradiction between the GROVER DEPOSITION 
and the GROVER AFFIDAVIT. Both state on several occasions GROVER 
invited ROGER into hLs private office to discuss the suspension 
but ROGER was unwilliiig to discuss the matter with GROVER and 
only wanted to pick up RORY and leave. 
II. THERE IS NO CONTRADICTION BETWEEN THE DEPOSITION 
OF GROVER AND THE GROVER AFFIDAVIT CONCERNING 
GROVER*S ALLEGED DUAL ROLE AS A SCHOOL 
DISCIPLINARIAN AND A LAW ENFORCEMENT AGENT. 
The actual relevant text of the GROVER DEPOSITION and 
tho GROVER AFFIDAVIT as cited by PLAINTIFF is as follows: 
Actual Deposition Testimony Actual GROVER AFFIDAVIT Text 
Q And, did you talk to both 
Lena Begay and Elsie Benally 
before you talked to their 
children? 
A Yes, I did. 
Q Is conversing with the 
parents this way part of the 
procedure that your [sic] 
normally use? 
A With students who do 
illegal things; yes. 
Q Explain to me what the 
reasoning is behind this 
approach. 
A Because the police, you 
know, are involved. And when 
tho police are involved, the 
school administrator has more 
restrictions on the authority 
that they have regarding 
student discipline. 
Q Okay. Were the police 
involved in this matter at 
that point in time--
A No. 
Q [Continuing] -- we're 
talking about when you called 
Roger? 
Although the allegations made 
against the students and my 
subsequent investigation 
revealed that the INCIDENT 
involved criminal conduct, I 
did not notify any law en-
forcement until the morning 
of May 16, 1996. At this 
time, my investigation was 
complete and the decision to 
suspend had been made. When 
Officer Davis Fillfred of the 
Navajo Police arrived at the 
school, I gave him an explana-
tion of the INCIDENT and 
allowed him access to all in-
formation which I had gather-
ed. I have never been and 
currently am not an agent of 
any law enforcement agency, 
including but not limited to, 
the Navajo Police. The police 
were not involved in any way 
in my investigation. GROVER 
AFFIDAVIT, f 6. 
The first time I ever heard 
RORY personally deny any of 
4 
A No. Not at that time. 
Q When did the police first 
get involved in this matter? 
A I believe it was two days 
later [Kay 16th]- GROVER 
DEPOSITION, pp. 13-14. 
Stcirting with the morning of 
the 16th, what's the first 
thing you did in regards to 
this matter? 
A I believe on the morning 
of the 16th, I called the 
superintendent and told him 
thcit I had decided to suspend 
suspend the boys, and that in 
accordance with the board 
policy, I would be notifying 
the Navajo Police that morning. 
• • . 
Q And, in fact, on the 16th, 
did you do that, suspend and 
notify the police? 
A Yes. I notified the police 
and Officer Davis Fillfred --
I couldn't reach the Navajo 
Police Substation, so I called 
Shiprock, and they told me that 
Officer Davis Fillfred was at 
the elementary school just 
down the street from us in 
Montezuma Creek, and that he 
would be over in half an hour. 
• • . 
Q [After the officer arrives] 
Did you brief the officer about 
the situation? 
A Yes, I did. . . . 
Q Okay. All right. So, you 
explained what's going on, 
then what did you do then? 
A He, also, asked me to bring 
all of the students in together 
at the same time. 
Q And did you do that? 
r\ x e s, 9 • • 
Q And this meeting took place 
in your office? 
A Yes, it did. 
Q And Rory is there along with 
the allegations relating to 
the INCIDENT was when Officer 
Davis Fillfred questioned and 
lectured the students involved 
in the INCIDENT. Prior to 
this time RORY neither denied 
nor admitted being involved in 
the INCIDENT when I attempted 
to talk to him about it. He 
always refused to speak except 
to indicate his father had 
told him not to answer any 
questions. GROVER AFFIDAVIT, 
11 9. 
the others? 
jt\ I 6 S • • • • 
Q Did you tell the students about 
your decision to suspend? 
A Yes, I did. And, I told the 
officer. 
Q So, this was an announcement 
made to the group? You didn't do 
this individually with each stu-
dent? 
A I did not do it individually 
with these students, I'm not 
su3:e it was an announcement. 
Usually at some point in those 
types of situations, I tell the 
students what's going on. And 
I would imagine I would say 
something to the effect that, 
you know, "I decided to suspend 
you because my evidence, you 
know, showed me that you did 
these things, and I now have 
the officer here because I'm 
required to report these things 
to the police." . . . 
Q Did you explain to them what 
you meant by suspension; what 
exactly that meant? 
A Yes, yes. I would do that 
at that time. . . . 
Q All right. So, you've told 
them you're going to suspend 
them and explained to t he police 
officer, and what happens next? 
. • . 
A Yes. After my opening explan-
ations, the students knew what 
was going on, the officer started 
his questions. 
Q Did you explain to them what 
the officer was doing there? Did 
you tell them that? 
A Yes, I did. 
Q What did you tell them? 
A I told them that the officer 
was there because according to 
board policy, I had to notify the 
police department when they used 
drugs. It is a crime on the 
6 
Navajo Nation as well as the state 
of Utah. . • . 
Q Okay. What did the officer 
first say to them? 
A I think that he first started 
by asking one of the Johnson boys 
-- I know he first started by 
asking one of the Johnson boys 
if he smoked marijuana. And the 
Johnson boy replied positively. 
The officer asked him something 
like, "Why did you do that? 
Didn't you know this was a school 
trip? Don't you know you're not 
supposed to use that?" And the 
Navajo Officer got into a bit of 
a lecture mode -- . . . to those 
students about drugs. . . . And 
he asked the other boy, the other 
Johnson boy, you know, if he 
smoked it. And the boy said, 
"Yes." And he asked the boy, 
"Who gave you the marijuana?" 
And the boy indicated, I'm not 
sure whether verbally or by 
gesture, that Rory is the one 
that gave him the marijuana, 
brought the marijuana. 
Q Okay. Did he say cany thing 
else? 
A Well, the officer got into 
that lecture mode again with all 
the kids. I'm sure that he 
talked to all of them. 
. . . 
Q Did he — did the officer in 
any way indicate that any of the 
children were under arrest or in 
custody? 
A Not until the end of the con-
versation, sir. 
Q Okay. At that point, what did 
he say? 
A He said that he was through 
with his questions to the students, 
anci that he was going to place 
them under arrest, and how did I 
want to handle it? . . . And 
there was a discussion about 
7 
which parents were available and 
which ones weren't, • . . And so 
he told them they were under arrest, 
but there would be charges filed 
in the Navajo Police courts and 
they would probably be hearing 
from the Navajo Police courts, 
but they were released to their 
parents- . . . GROVER DEPOSI-
TION, pp. 30-40. 
Q I'll just describe these docu-
ments, and you can tell me if 
you're familiar with them. . . . 
There's one entitled — that's 
also 5/14/96, marijuana on band 
trip May 4, 1996. 
A That was to the police depart-
ment . 
Q All right. That's right. 
While I'm on that, did you submit 
that to the police officer that 
day? 
A Yes, I did, sir. . . . 
Q In regards to the statement, 
the one that you say you prepared 
for the police the same day --
Well, actually, it says "Memo to 
File 5/14/96" and down here it 
says, "Date 5/16/96. " 
A Yes, sir. 
Q I assume you drafted this on 
this 16th when the officer was 
thesre? 
A No, I gave him a copy of what 
I drafted on the 14th, sir. . . . 
Q Okay. And dated it the 16th; 
is that correct. 
A I don't understand your con-
fusion. 
Q Well, this says, "Memo to file 
5/14/96" and then down here by 
your signature, it says "5/16/96". 
A Yes, and I think above my sig-
nature it says I gave it to the 
officer on May 16. 
Q Right. Okay. 
A So, I gave him a copy of what 
I had done on my computer on the 
8 
, ^ 
14th. GROVER DEPOSITION, pp. 53-56. 
There is no inconsistency in the GROVER DEPOSITION and 
GROVER AFFIDAVIT. Both indicate: 1) GROVER recognized from the 
beqinning the conduct of PLAINTIFF was criminal and he would be 
required to notify the police; 2) The first contact with the 
Navajo Police was on May 16, 1996; 3) GROVER provided Officer 
Fillfred an explanation of what GROVER knew about the INCIDENT2; 
4) GROVER called the students involved in the INCIDENT to his 
office and informed them the police had been notified and that 
was the reason for the presence of Officer Fillfred. 
The real dispute is whether the conduct of GROVER makes 
him an agent of the Navajo Police. PLAINTIFF'S argument would 
make any citizen, who files a complaint with a law enforcement 
agency, an agent of the law enforcement agency. Such a position 
is not well taken. PLAINTIFF cites no relevant, applicable 
authority in which any court has determined a school official 
cannot investigate criminal behavior which has taken place on a 
school activity or that a school official, in investigating 
conduct on an activity is acting as an agent or on behalf of a 
law enforcement agency. The only cases PLAINTIFF has ever cited 
on this issue are Fourth Amendment search and seizure cases in 
whxch the standard for a search is "reasonable suspicion" for a 
2As used herein, INCIDENT is as defined in the various court 
documents. 
9 
school official -- this hardly gives rise to an "agency11 clainu 
III, PLAINTIFF'S MOTION TO STRIKE MEMO is another 
example of the frivolous nature of this case and is further 
grounds for the court to sanction PLAINTIFF'S counsel under 
U.R.C.P. Rule 11 and 42 U.S.C. § 1988. 
IV« CONCLUSION. 
For the foregoing reasons, PLAINTIFF'S MOTION TO STRIKE 
MEMO should be denied. 
V. REQUEST FOR HEARING. 
Pursuant to U.C.J.A. Rule 4-501(3) DEFENDANTS hereby 
request a hearing on PLAINTIFF'S Motion to Strike the Affidavit 
of Lyman Grover. 
DATED this 20th day of MarclVnl997 
L. Rbber^ Anderson 
Daniel G. Anderson 
ANDERSON & ANDERSON, P.C. 
Attorneys for Defendants 
P. 0. Box 275 
Monticello, UT 84535 
MAILING CERTIFICATE 
I hereby certify that on the 20th day of Marchf 1997, I 
mailed a true and correct copy of the foregoing by first-class 
mail, postage prepaid, to counsel for PLAINTIFF addressed as 
follows: 
Eric P. Swenson 
P. 0. Box 940 
Monticello, UT 84535 
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BOARD OF EDUCATION OF THE 
SAN JUAN COUNTY SCHOOL 
DISTRICT, LYMAN GROVER, 
Defendant. 
RULING ON DEFENDANTS' 
MOTION FOR SUMMARY 
JUDGMENT 
Civil No. 9607-39 
Defendant filed a Motion for Summary Judgment claiming that 
there is no genuine issue as to the material facts set forth m its 
Memorandum. Plaintiff responded by filing a Memorandum in 
Opposition, The Court heard the oral argument of the parties, took 
the matter under advisement, and now issues this Ruling. 
Plaintiff's sole claim for relief in his Complaint asserts 
that he was denied a due process hearing concerning his expulsion. 
It is clear that the Plaintiff in this case was suspended from 
Whitehorse High School for a period of ten days by Principal Lyman 
^ 
2 
Grover on May 16, 1997. Suspensions of ten days or less are 
governed by the holding in Goss vs. Lopez and this Court gives 
deference to the principles enunciated in that case. Plaintiff is 
therefore entitled to the due process protections clearly defined 
by that case which are: (1) Plaintiff shall be given oral or 
written notice of the charges against him, and if he denies them, 
(2) an explanation of the evidence that the authorities have, and 
(3) an opportunity to present his side of the story. 
The Court is satisfied from the depositions, Affidavits, and 
pleadings on file that the Plaintiff was given oral notice of the 
charges against him together with an explanation of the evidence 
against him, and that he was given an opportunity on several 
occasions to present his side of the story in an informal setting. 
The Court finds that the requirements of Goss were met and that 
there are no genuine issues of material facts on these elements. 
The Court therefore finds that Plaintiff was not denied a due 
process hearing as claimed in his Complaint and that Defendants are 
entitled to a summary judgment as a matter of law. 
Fronv the pleadings, Affidavits, and depositions on file the 
Court cannot find that the Complaint was frivolous. Plaintiff 
3 
presented a tenable position, portions of which could be deemed to 
be supported by case law. Defendants' application for attorney 
fees is therefore denied. 
DATED this / day of July, 1997. 
X^^42d^.— 
BRYCE )!tf BRYNEI 
Distr/Lct Court Judge 
4 
CERTIFICATE OF MAILING 
I hereby certify that on the j day of July, 1997, a true 
and correct copy of the foregoing RULING ON DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT was mailed, postage prepaid, to the following: 
Eric P. Swenson 
Attorney at Law 
P.O. Box 94 0 
Monticello, Utah 84535 
Rosalie Reilly 
Attorney at Law . 
P.O. Box 4 04 
Monticello, Utah 84535 
L. Robert Anderson 
Daniel G. Anderson 
ANDERSON & ANDERSON, P.C. 
Attorneys at Law 
81 East 100 South 
P.O. Box 275 
Monticello, Utah 84535 
In compliance with the Americans with Disabilities Act, 
inciividcais ;•••' 'i a^ciai accom m e t i e r s (inducer; 
communicwv-. - and wrvic**) our*;„• F.KX procww-iti 
shewid ca:i 1-8\>.V?S2-0172( at least [HRLE wo *,:.;. 
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BOARD OF EDUCATION OF THE 
SAN JUAN COUNTY SCHOOL 
DISTRICT, LYMAN GROVER, 
Defendant. 
RULING ON MOTION TO 
STRIKE AFFIDAVIT OF 
LYMAN GROVER 
Civil No. 9607-39 
Plaintiff filed a Motion to Strike the Affidavit of Lyman 
Grover supported by Memorandum to which the Defendants filed a 
Memorandum in Opposition. The Court now rules as follows: 
The Court has reviewed and compared the deposition testimony 
of Lyman Grover with his Affidavit in detail and cannot find that 
there are any material or substantial inconsistencies between them 
regarding the issues of whether the Plaintiff and his father were 
afforded an adequate and timely opportunity to be heard in regards 
to the charges, and whether Lyman Grover acted in a dual role as a 
s ^ 
2 
school disciplinarian and law enforcement agent. The Cour' also 
finds that the Defendants did not engage in delay or bad faith by 
submitting the Affidavit. 
For the reasons above stated the Motion to Strike is denied, 
DATED this / ~^day of July, 1997. 
- 2 . '<&-
BRYCE K^BRYNEI 
D i s t r i c t Cour t J u d g e 
3 
CERTIFICATE OF MAILING 
I hereby certify that on the p day of July, 1997, a true 
and correct copy of the foregoing RULING ON MOTION TO STRIKE 
AFFIDAVIT OF LYMAN GROVER was mailed, postage prepaid, to the 
following: 
Eric P. Swenson 
Attorney at Law 
P.O. Box 940 
Monticello, Utah 84 53 5 
Rosalie Reilly 
Attorney at Law 
P.O. Box 404 
Monticello, Utah 84535 
L. Robert Anderson 
Daniel G. Anderson 
ANDERSON & ANDERSON, P.C. 
Attorneys at Law 
81 East 100 South 
P.O. Box 2 75 
Monticello, Utah 84535 
In wmplianc* wi* the Americano ^ ^ ^ ] 
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BOARD OF EDUCATION OF THE 
SAN JUAN COUNTY SCHOOL 
DISTRICT, LYMAN GROVER, 
Defendant. 
RULING ON MOTION FOR 
LEAVE TO FILE AN 
AMENDED COMPLAINT 
Civil No. 9607-39 
On March 6, 1997 the Plaintiff filed a Motion for Leave to 
File an Amended Complaint together with Memorandum to which the 
Defendants filed a Memorandum in Opposition. The Court heard oral 
argument, took the matter under advisement, and now issues this 
Ruling, 
The Motion for Leave to Amend is denied for the reasons that: 
1, The Mot.ion filed on March 6, 1997 is untimely. The 
discovery cut-off date was December 27, 1996 and both parties had 
completed extensive discovery. Motions for Summary Judgment were 
«u 
2 
also filed by the parties on February 14, 1997, and February 27, 
1997, respectively. 
2. To allow the Complaint to be amended at this stage 
of the proceedings would prejudice the Defendants. If the 
amendment were to be allowed, Defendants would justifiably be 
entitled to conduct discovery to meet the new allegations contained 
in the Amended Complaint, This would result in additional expenses 
and investments of time and resources to Defendants, all of which 
could have been avoided had the Motion been timely made. 
3. The Court rejects Plaintiff's characterization of 
the proposed amendments as merely setting forth facts learned in 
the discovery process. The Court finds that the proposed Amended 
Complaint sets forth new issues to which Defendants would be 
entitled to respond, discover, and file dispositive Motions, 
resulting in delay of a final resolution of this matter. 
DATED this / day of July, 1997. 
BRYCByK. BRYNER 
District Court Judged 
?.'* 
3 
CERTIFICATE OF MAILING 
I hereby certify that on the y^ day of July, 1997, a t 
and correct copy of the foregoing RULING ON MOTION FOR LEAVE 
FILE AN AMENDED COMPLAINT was mailed, postage prepaid, to 
following: 
Eric P. Swenson 
Attorney at Law 
P.O. Box 940 
Monticello, Utah 
Rosalie Reilly 
Attorney at Law 
P.O. Box 404 
Monticello, Utah 
L. Robert Anderson 
Daniel G. Anderson 
ANDERSON & ANDERSON, P.C. 
Attorneys at Law 
81 East 100 South 
P.O. Box 275 
Monticello, Utah 84535 
84535 
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BOARD OF EDUCATION OF THE 
SAN JUAN COUNTY SCHOOL 
DISTRICT, LYMAN GROVER, 
Defendant. 
RULING ON PLAINTIFF'S 
MOTION FOR PARTIAL 
SUMMARY JUDGMENT 
: Civil No. 9607-39 
Plaintiff filed a Motion for Summary Judgment supported by 
Memorandum to which the Defendants filed a responsive Memorandum. 
The Court heard oral argument, took the matter under advisement, 
and now issues this ruling. 
The exhibits reveal that on May 16, 1996, the Plaintiff was 
suspended from Whitehorse High School for ten days by Principal 
Lyman Grover. As grounds for summary judgment Plaintiff asserts 
that (1) the Board policies and procedures governing suspension and 
expulsion are vague and ambiguous, (2) the Plaintiff was not 
SL( 
2 
afforded a right to be heard, (3) Mr. Lyman Grover, as 
disciplinarian, was not impartial, (4) the Plaintiff was not 
provided with an opportunity to be heard in mitigation of 
punishment, and (^) Plaintiff was deprived of liberty interests. 
The Court rejects assertions (1), (3), and (5) for the reason 
that they were not pled in the Complaint and are raised for the 
first time in Plaintiff's memorandum. To consider those assertions 
first raised in a dispositive Motion would deprive the Defendants 
of adequate notice and permit unilateral amendment of the 
pleadings. The Court also finds that case law has held that there 
is no inherent conflict when a Principal acts in a dual capacity as 
an investigator and disciplinarian (Arrinaton v.Eberhard), nor are 
the District policies ambiguous with reference to how the 
administrator should conduct due process and suspension in the 
case. 
The Court also finds that in the context of Plaintiff's Motion 
for Partial Summary Judgment there is a genuine issue of material 
fact which precludes summary judgment in favor of Plaintiff on the 
issue of whether Plaintiff was given an opportunity to be heard 
with regard to the alleged conduct of the Plaintiff and in 
W\ 
3 
mitigation of punishment. There are facts which, if believed by 
the fact finder, would indicate that the Plaintiff was afforded an 
opportunity to be heard on at least one occasion within the meaning 
of the Go.ss decision. 
The Court also rejects the notion that this is an unusual case 
entitling Plaintiff to any "enhanced" due process or additional 
safeguards other than that contemplated by Goss. The due process 
is basically "an informal give-and-take between student and 
disciplinarian." 
The Motion for Partial Summary Judgment is therefore denied. 
DATED this / day of July, 1997. 
X^*f<22-^, 
7 
B R Y C E ^ BRYNER 
District Court Judge 
4 
CERTIFICATE OF MAILING 
I hereby certify that on the Q^1 day of July, 1997, a true 
and correct copy of the foregoing RULING ON PLAINTIFF'S MOTION FOR 
PARTIAL SUMMARY JUDGMENT was mailed, postage prepaid, to the 
following: 
Eric P, Swenson 
Attorney at Law 
P.O. Box 940 
Monticello, Utah 84535 
Rosalie Reilly 
Attorney at Law 
P.O. Box 404 
Monticello, Utah 84535 
L. Robert Anderson 
Daniel G. Anderson 
ANDERSON & ANDERSON, P.C. 
Attorneys at Law 
81 East 100 South 
P.O. Box 275 
Monticello, Utah 84535 
jtjAij, a 
* J ! , ^ • « v . W - 0 m . at least fHRLC ta<^: 
?P 
Eric P. Swenson, # 3171 
P.O. Box 940 
Monticello, Utah 84535 l 
Telephone; (801) 587-2843 
Rosalie Reilly, # 6637 
P.O. Box 404 
Monticello, Utah 84535 
Telephone: (801) 587-3266 
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SEVENTH DiSl HiCT COUR1 
San Juan County 
FILED JUL - 9 1997 
CLERK J\~ f H C C O U H i ^ A ' 
QY-
QFPUTV 
Attorneys for Plaintiff 
IN THE SEVENTH DISTRICT COURT, SAN JUAN COUNTY 
STATE OF UTAH 
RORY J. ATCITTY, by and through 
his parent Roger Atcitty, Sr., 
Plaintiff, 
v. 
BOARD OF EDUCATION OF THE SAN 
JUAN COUNTY SCHOOL DISTRICT, 
LYMAN GROVER, 
Defendant, 
FIRST AMENDED COMPLAINT 
Civil No. 9607-39CV 
Judge Bryner 
PARTIES AND JURISDICTION 
Plaintiff, through counsel, states and alleges against the 
Defendants as follows: 
1. Plaintiff Rory J. Atcitty is a minor child who brings this 
action through his natural parent, Roger Atcitty, Sr. Plaintiff is 
a resident of Bluff, San Juan County, Utah. At all times material 
to this action, plaintiff was a student attending a secondary 
education facility known as the Whitehorse High School at Montezuma 
Creek, San Juan County, Utah. Whitehorse High School is located 
within the exterior boundaries of the Navajo Indian Reservation. 
At all times material hereto, plaintiff Rory J. Atcitty was 
STATEMENT OF FACTS 
7. At all times material to this action, plaintiff Rory J, 
Atcitty was a Native American student enrolled in the tenth grade 
at Whitehorse High School in Montezuma Creek, San Juan County, 
Utah. At all times material to this action, Rory J. Atcitty was an 
honors student, the vice president of the student body, and 
president of the sophomore class. 
8. On or about May 16, 1996, the District, through defendant 
Grover and others acting in concert with him, suspended plaintiff 
from school for a ten-day period. The basis for the suspension was 
plaintiff's alleged possession of and/or use of marijuana during a 
student activity. Plaintiff did not commit the alleged acts of 
wrongdoing. 
9. At the time of, prior to, and following the suspension, 
defendants failed to provide plaintiff with an opportunity to 
present an adequate and timely defense to the charges, failed to 
afford plaintiff and his parents a due process hearing or procedure 
to contest the suspension by presenting evidence and confronting 
the child's accusers, refused to afford him his right to counsel, 
and refused the parents' request to reinstate the child in school 
pending such a hearing. Defendants denied plaintiff the right to 
present circumstances in mitigation of the harsh penalty imposed by 
the suspension. Defendant District further failed to provide 
plaintiff with notice in regards to the proscribed conduct, failed 
to provide plaintiff with notice in regards to the punishment for 
the proscribed conduct, and failed to provide plaintiff with notice 
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of the procedural safeguards available in school-disciplinary 
matters by reason of the District's vague and ambiguous policies 
and procedures. Defendants further failed to provide plaintiff with 
an impartial and unbiased disciplinary procedure by reason of 
defendant Grover's dual role wherein he was acting as a school 
administrator for purposes of enforcing school discipline and 
wherein he was acting as a law enforcement agent for purposes of 
gathering information and assisting the police in investigating 
criminal offenses allegedly committed by plaintiff and arising from 
the incident for which plaintiff was suspended from school. 
10. The defendants' acts and omissions set forth in 1 9, 
above, and the resulting suspension terminated the child's right to 
participate in honors and other end-of-the year activities at the 
high school, terminated his right to participate in other regular 
school activities to his irreparable injury, caused him to miss 
class assignments, damaged his property interest in a free public 
education by depriving him of the free appropriate public education 
to which he is entitled from the District, and damaged his liberty 
interest in his good name and reputation. 
11. Plaintiff was reinstated in school following his 
suspension. Plaintiff now attends San Juan High School in 
Blanding, San Juan County, Utah. 
CLAIM FOR RELIEF 
12. Plaintiff realleges Paragraphs 1-11 of this Complaint and 
incorporates them herein. 
13. Defendants' actions and conduct in failing to provide 
4 
plaintiff with a timely and adequate opportunity to be heard, by 
failing to provide adequate notice by reason of the District's 
vague and ambiguous policies and procedures, by failing to afford 
plaintiff the right to be heard in mitigation of punishment, by 
failing to provide plaintiff with an impartial and unbiased 
disciplinarian and disciplinary procedure, and the damage inflicted 
upon plaintiff's good name and reputation, as more fully set forth 
in m 9-10 of this Complaint, constitute a denial of plaintiff's 
property interest in his education and further constitute a denial 
of his liberty interest in his good name and reputation, in 
violation of the due process provisions of the Fifth and Fourteenth 
Amendments of the United States Constitution. 
REMEDIES PROVISION 
14. Plaintiff realleges Paragraphs 1-13 of this Complaint and 
incorporates them into this Remedies Provision. 
15. Plaintiff is entitled to a declaratory judgment that the 
defendants have violated the constitutional provisions in the 
manner alleged herein. 
16. Plaintiff is entitled to all equitable remedies necessary 
in order to restore plaintiff's property interest in his education 
and as may be necessary to restore his liberty interest in his good 
name and reputation. 
17. Plaintiff is also entitled, under 42 U.S.C. § 1988, to 
recover his costs of bringing this action, including a reasonable 
attorneys fee. 
WHEREFORE, plaintiff requests that the Court: 
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BOARD OF EDUCATION OF THE 
SAN JUAN COUNTY SCHOOL 
DISTRICT, LYMAN GROVER, 
Defendant. 
RULING ON PLAINTIFF'S 
OBJECTION TO PROPOSED 
SUMMARY JUDGMENT ORDER 
Civil No. 9607-39 
Counsel for the Defendants prepared a proposed Summary 
Judgment in Favor of Defendants' Order Denying Plaintiff's Motion 
for Partial Summary Judgment to which the Plaintiff filed an 
Objection, asserting that the Court did not rule on Plaintiff's 
claim of a "due process violation in regards to Defendants' failure 
to allow the student or his parents to be heard in mitigation of 
punishment," and that this claim remains pending and should be 
tried. 
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In reviewing this Court's Rulings dated July 1, 1997, the 
Court finds that the above issue was ruled on and that no issue 
remains for trial. In the Ruling on Plaintiff's Motion for Partial 
Summary Judgment the Court at the bottom of page 2 stated that, "in 
the context of Plaintiff's Motion for Partial Summary Judgment", 
there was a genuine issue of material fact that precluded summary 
judgment in favor of Plaintiff on the issue of mitigation of 
punishment. In reviewing the Court's Ruling on Defendants' Motion 
for Summary Judgment the court stated that ". . .Plaintiff was not 
denied a due process hearing as claimed in his Complaint and the 
Defendants are entitled to summary judgment as a matter of law." 
This ruling was intended to encompass all due process hearings, 
including a hearing in mitigation of punishment. 
Based on the foregoing, the Court finds that the proposed 
Order complies with and correctly states the findings of the Court. 
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IN THE SEVENTH JUDICIAL DISTRICT COURT 
OF SAN JUAN COUNTY, STATE OF UTAH 
RORY J. ATCITTY, by and j 
through his parent Roger 
Atcitty, Sr., j 
Plaintiff, | 
vs. | 
BOARD OF EDUCATION OF THE SAN | 
JUAN COUNTY SCHOOL DISTRICT 
and LYMAN GROVER, J 
Defendants. I 
SUMMARY JUDGMENT IN FAVOR OF 
DEFENDANTS' ORDER DENYING 
PLAINTIFF'S MOTION FOR 
PARTIAL SUMMARY JUDGMENT; 
ORDER DENYING PLAINTIFF'S 
MOTION FOR LEAVE TO FILE AN 
AMENDED COMPLAINT; AND ORDER 
DENYING PLAINTIFF'S MOTION 
TO STRIKE AFFIDAVIT OF LYMAN 
GROVER 
Civil No. 9607-39 
I. INTRODUCTION. 
A. On or about February 14, 1997, Plaintiff 
filed Plaintiff's Motion for Partial Summary Judgment 
("PLAINTIFF'S SUMMARY JUDGMENT MOTION") and Memorandum in Support 
of Plaintiff's Motion for Partial Summary Judgment. On or about 
February 27, 1997, Defendants filed Defendants' Memorandum in 
Response to Plaintiff's Motion for Partial Summary Judgment and 
Request for Hearing. On or about March 6, 1997, Plaintiff filed 
Plaintiff's Reply Memorandum in Support of Plaintiff's Motion for 
Partial Summary Judgment. 
B. On or about February 27, 1997, Defendants 
filed Defendants' Motion for Summary Judgment ("DEFENDANTS' 
SUMMARY JUDGMENT MOTION") and Memorandum in Support of 
Defendants' Motion for Summary Judgment and Request for Hearing. 
On or about March 10, 1997, Plaintiff filed Plaintiff's Response 
Memorandum Opposing Defendants' Summary Judgment Motion. On or 
about March 17, 1997, Defendants filed Defendants' Reply 
Memorandum in Support of Defendants' Motion for Summary Judgment. 
C. On or about March 6, 1997, Plaintiff filed 
Plaintiff's Motion for Leave to File an Amended Complaint 
("PLAINTIFF'S AMENDED COMPLAINT MOTION") and Memorandum in 
Support of Plaintiff's Motion for Leave to File an Amended 
Complaint. The proposed amended complaint was submitted and 
designated as the "FIRST AMENDED COMPLAINT". On or about March 
18, 1997, Defendants filed Defendants' Memorandum in Opposition 
to Plaintiff's Motion for Leave to File an Amended Complaint. On 
or about March 24, 1997, Plaintiff filed his Reply Memorandum in 
Support of Plaintiff's Motion for Leave to File an Amended 
Complaint. 
D. On or about March 17, 1997, Plaintiff filed 
Plaintiff's Motion to Strike the Affidavit of Lyman Grover 
Submitted in Support of Defendants' Summary Judgment Motion and 
in Opposition to Plaintiff's Motion for Summary Judgment 
("PLAINTIFF'S MOTION TO STRIKE") and a supporting memorandum. On 
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or about March 20, 1997, Defendants filed Defendants' Memorandum 
in Opposition to Plaintiff's Motion to Strike the Affidavit of 
Lyman Grover. On or about March 24, 1997, Plaintiff filed his 
reply memorandum in support of PLAINTIFF'S MOTION TO STRIKE. 
E. On April 2, 1997, this Court heard oral 
arguments on PLAINTIFF'S SUMMARY JUDGMENT MOTION, PLAINTIFF'S 
AMENDED COMPLAINT MOTION, PLAINTIFF'S MOTION TO STRIKE, and 
DEFENDANTS' SUMMARY JUDGMENT MOTION. Eric P. Swenson appeared 
for the Plaintiff and Daniel G. Anderson appeared for the 
Defendants. All matters were then submitted to the Court for its 
decision and the Court took the same under advisement. 
F. On July 1, 1997, the Court, having considered 
all of the motions and memoranda, including pleadings, 
depositions and affidavits, submitted to the Court, as well as 
the oral argument of the parties, issued the following 
(collectively the "RULINGS"): 





Ruling on Motion to Strike Affidavit of 
Ruling on Plaintiff's Motion for Partial 
Ruling on Defendants' Motion for Summary 
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G. This judgment and order is made and entered 
pursuant to and to implement the RULINGS. 
II• DEFENDANTS1 SUMMARY JUDGMENT MOTION, 
A. Krom the pleadings, affidavits and 
depositions there is no genuine issue as to the facts hereinafter 
set forth and the Court finds and concludes as follows: 
1. Plaintiff was suspended from Whitehorse 
High School for a period of ten days by Principal Lyman Grover. 
2. Plaintiff's sole claim for relief in his 
Complaint is that he was denied due process concerning this 
suspension. 
3. Suspensions of ten days or less are 
governed by the holding in Goss v. Lopez, 419 U.S. 565, 95 S.Ct. 
729 (1975). Under this case Plaintiff was entitled to the due 
process protection? clearly defined, which are that Plaintiff 
shall be given: (i) oial or written notice of the charges against 
him, and if he denies the charges, (ii) an explanation of the 
evidences that the authorities have, and (iii) an opportunity to 
present his side of the story. 
4. Plaintiff was given notice of the 
charges and evidence against him and an opportunity on several 
occasions to present his side of the story in an informal 
set 11ng . 
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5. The requirements of Goss were met and 
Plaintiff was not denied a due process hearing. 
6. DEFENDANTS' SUMMARY JUDGMENT MOTION 
seeks a judgment that Plaintiff has no cause of action and that 
his Complaint and this action be dismissed with prejudice. The 
Defendants are entitled to such summary judgment as a matter of 
law. 
7« Defendants also seek an award of 
attorneys fees and other costs. The Court cannot find that the 
Complaint was frivolous because Plaintiff presented a tenable 
position, portions of which could be deemed to be supported by 
case law and Defendants are not entitled to attorneys fees. 
B. IT IS ORDERED, ADJUDGED AND DECREED as 
follows: 
1. Rory J. Atcitty, by and through his 
parent, Roger Atcitty, Sr., Plaintiff, has no cause of action 
against the Defendants Board of Education of the San Juan County 
School District and Lyman Grover and the Complaint of the 
Plaintiff and this action is dismissed with prejudice. 
2. Defendants' application for attorneys 
fees is denied. 
III. PLAINTIFF'S SUMMARY JUDGMENT MOTION. 
A. As grounds for summary judgment Plaintiff 
asserts: 
5 
1> The policies and procedures of the 
Defendant Board of Education governing suspension ana expulsion 
are vague and ambiguous. 
2. Plaintiff was not afforded a right to be 
heard. 
3. Defendant Lyman Grover, as 
disciplinarian, was not impartial. 
4. Plaintiff was not provided an 
opportunity to be heard in mitigation of punishment. 
5. Plaintiff was deprived of liberty 
interests. 
B, The Court rejects the claim that the Board 
policies and procedures are vague and ambiguous, the claim that 
Lyman Grover was not impartial and the claim that Plaintiff was 
deprived of liberty interests for the reason that such claims 
were not pled in the Complaint and are raised for the first time 
in Plaintiff's memorandum. To consider those assertions first 
raised in a dispositive motion would deprive the Defendants of 
adequate notice and permit unilateral amendment of the pleadings. 
The Court also concludes, as a matter of law, that there is no 
inherent conflict when a principal (Lyman Grover) acts in a dual 
capacity as an investigator and disciplinarian, and District 
policies are not. ambiguous with reference to how the 
administrator should conduct due process and suspension in this 
6 
case. 
C. As to Plaintiff's claims that he was not 
afforded a right to be heard with regard to the alleged conduct 
of the Plaintiff and in mitigation of punishment, there is 
clearly a genuine issue of material fact which precludes summary 
judgment in favor of the Plaintiff. Further, as set in Section 
II. above, there is no genuine issue with respect to the facts 
which show that Plaintiff was given an opportunity to be heard 
with respect to conduct and punishment as required by Goss and 
Defendants are entitled to summary judgment on this issue as a 
matter of law. 
D. The Court rejects the claim that this is an 
unusual case entitling Plaintiff to any "enhanced" due process o 
additional safeguards other than that contemplated by Goss. The 
required due process is basically "an informal give-and-take 
between student and disciplinarian". 
E. IT IS ORDERED that PLAINTIFF'S SUMMARY 
JUDGMENT MOTION is denied. 
IV. PLAINTIFF'S AMENDED COMPLAINT MOTION. 
A. PLAINTIFF'S AMENDED COMPLAINT MOTION should 
be denied for the following reasons: 
1. PLAINTIFF'S AMENDED COMPLAINT MOTION is 
untimely because it was filed approximately 2% months after the 
discovery cutoff deadline, both parties had completed extensive 
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discovery, and both parties had filed motions for summary 
judgment. 
2. The Court rejects Plaintiff's 
characterization of the proposed amendments as merely setting 
forth facts learned in the discovery process. The proposed FIRST 
AMENDED COMPLAINT setr forth new issues (not new discovered facts 
as Plaintiff asserts) to which Defendants would be entitled to 
respond, conduct discovery and file dispositive motions which 
would result in a delay of the final resolution of this matter. 
3, Allowing Plaintiff to file the FIRST 
AMENDED COMPLAINT would prejudice the Defendants in that 
Defendants would ,rcur additional expense in investments of time 
and resources to respond to and conduct discovery on the new 
allegations contained in che FIRST AMENDED COMPLAINT, all of 
which could havp been avoided if PLAINTIFF'S AMENDED COMPLAINT 
MOTION had been fimely filed. 
B. IT IS ORDERED that PLAINTIFF'S AMENDED 
COMPLAINT MOTION is denied. 
V. PLAINTIFF'S MOTION TO STRIKE. 
A. PLAINTIFF'S MOTION TO STRIKE should be denied 
for the following reasons: 
1. The Court has reviewed and compared, in 
detail, the depop:;:ion testimony of Lyman Grover with his 
affidavit submitted m this matter. There are no material or 
8 
substantial inconsistencies between the deposition testimony of 
Lyman Grover and his affidavit regarding the issues of whether 
Plaintiff and his father were afforded an adequate opportunity to 
be heard in regard to the charges and whether Lyman Grover acted 
in a dual role as a school disciplinarian and enforcement agent. 
2. The Court finds that the Defendants did 
not engage in delay or in bad faith by submitting the affidavit 
of Lyman Grover. 
B. IT IS ORDERED that PLAINTIFF'S MOTION TO 
STRIKE is denied. ^J 
.997 . DATED t h i s $ / d a y of (y^£w^<-^, 1! 
ATCITTY.ORD 
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IN THE UNITED STATES DI#ffi lCT 
DISTRICT OF UTAH, CENTRAL DIVI 
RORY J. ATCITTY, by and 




BOARD OF EDUCATION OF THE 
SAN JUAN COUNTY SCHOOL 
DISTRICT and LYMAN GROVER, 
Defendant, 
DEPOSITION OF 
ROGER ATCITTY, SR. 
Case No. 9607-39 
BE IT REMEMBERED that on Friday, the 19 day of July, 
1996, the deposition of Rory J. Atcitty, produced as a 
witness herein at the instance of the Defendants in the 
above-entitled action now pending in the above-named court 
was. taken before M. Jane Musselman, a Certified Court 
Transcriber and Notary Public in and for the state of Utah, 


























M. Jane Musselman 
Certified Court Transcriber 
P.O. Box 531 
Monticello, Utah 84535 
Telephone: (801) S87-2351 
EBQQEEDINGS 
ROGER ATCITTY, SR. 
A W I T N E S S C A T I E H st the instance of the Defendant, having first, been duly sworn, 
was examined and testified on his oath as follows: 
DIRECT EXAMINATION 



















Would you stale your name and where you live for 
My name is Roger Atcitty. I live in Bluff, Utah J 
u're the father of Rory Atcitty? 
am. 
here for the deposition of Rory, and there's — 
liar with the ground rules that we kind of laid in 
responding verbally, and if you don't understand j 
question to just ask me to repeat it again or phrase it 
ther way so that you understand it. I assume if you don'd 








And you are aware of what these depositions are 
concerning the alleged marijuana use of your son? 
Yes . 






Id have been on May thirteenth. 
u tell us -- Let me say one other thing here. I 


























M. Jane Masschiuin 
Certified Court Transcriber 
P.O Box 531 
Monticello, Utah 84535 













you to tell me about what transp 
we can pr 
if you just ki 
said , . . , " all 
ofoably go a lot faster 
nd of go through and s< 
ired in the 
and cut down 
ay, "I said 
the way through rather than making 
, "What happened next," 
MR. 


















To a certain extent, 
that, and if you have < 
that's probab] 
a question on 




So, maybe we can all 
Yeah, 




be out of here 
should be laws 
inst taking depositions on Friday, but here is not, 
(by Mi 
you t 




















is you became aware of 




on) May thirteenth is what we're 
tie how you 
ed a phone 
principal 
became aware of it? 
message on the teleph< 































M. Jane Musselman 
Certified Court Transcriber 
P.O. Box 531 
Monticello, Utah 84535 
Telephone: (801) 587-2351 
u About what time was that in the morning? 
p\ Around ten or eleven, 
u What did that message say? 
A Okay. It said, 'I need to talk with you and have you 
ball the office *- the high school," So, I called them back 
end told me what the problem was, "this.is involving your 
pon, Rory." And I said, "I'm pretty busy now. Can you just 
bell me what the problem is?" He said, "This is dealing with] 
marijuana," I said, Okay, I'll be down." Then I called my 
wife and I told her there was a problem at the school dealing 
with our kid, and that she should, also, be there. So we 
Decided to meet at three o'clock. 
b About what time? Is this 11:30, 12? 
k Around 10, 11. I called him back, so — 
u Okay. 
k She was working, so we met up -- And I called the high 
school, and I ^ aid, "I want to talk with my kid before we hac^  
p visit with the principal." That's when they called him to 
the office, And when I got there, I motioned for him to come) 
outside with me, and we went outside, and I told him, I said, 
"I heard you got a problem here something to do with 
marijuana," And I told him, I said, "It's a serious charge 
they're trying to allegate (sia you to. From now on — I 
want you to just not answer any questions from now on or 


























M. Jane Musselman 
Certified Court Transcriber 
P.O. Box 531 
Monticcllo, Utah 84535 
Telephone: (801) 587-2351 
And then he went back to class. 
b vSo, Rory's gone back to class. Did you then talk to the) 
principal? 
k Right, The principal, the assistant principal, myself 
pnd my wife, we all went to the principal's office. And 
there we asked them — I asked them what the situation was, 
pnd he says, "It's dealing with your kid that's distributing 
marijuana at the school and during school activities." And 
then he says he had to ask him, and I told him that with the 
seriousness of the charge allegated against him, I instructed 
my student, or my son not to answer any more questions from 
hereon out. And based on that, he says, "Okay." And that's 
all that happened that day. 
b So, the principal just identified to you what the 
problem was, what the allegations were? 
A (No audible answer.) 
u You had a meeting with Rory before talking to the 
principal; you had instructed Rory not to answer questions or] 
palk about it without either you there or without your, I'm 
assuming, permission to do so? 
A That's correct. 
b And the reason, the only reason you told Rory this was 
because of the seriousness of the charges? 
A Right. Because I told him this could even evolve into aj 


























M. Jane Musselman 
Certified Court Transcriber 
P.O. Box 531 
Monticello, Utah 84535 
Telephone: (801) 587-2351 
|in the tone of the principal's voice in saying, "He's 
istributing marijuana in the school grounds or during school] 
[activities. " And that was a serious charge in my way of 
thinking, And I says, "From hereon out, don't answer no more) 
questions." 
b Okay. You didn't have any other conversations with the 
principal that day? 
No. 
At that point where did you feel all this was? 
1A I wasn't sure, because I knew my kid never had been 
[trouble before, and I don't know what this evolved from or 
Lhat had happened. So, I was [at] a total loss as to what 
[this was going to go do, where it was going to go from here. 
Did you talk -- Well, was your wife present for all 
[these conversations? 
[A She was with me; right, 
P Did you and your wife talk about it at any other time? 
Let's stick with May thirteenth, On that day, after this 
conversation with the principal, did you and your wife talk 
(about it later that day? 
1A No, because T was working that day and so was she. So, 
jvve just left to go back to our work place. 
P Did you talk about it later in that evening? 
|A We just probably brought it up and says this is 












Lithout anything formal yet. So, we didn't take it serious 
(at that time. 
Did you have any other conversations with Rory on that 
pay? 
k No. 
u Okay. So, other than the conversations you just told us| 
pbout, nothing else transpired on May thirteenth? 
k No. 
u Anything happen on May fourteenth? That would be 
[Tuesday, I believe. 
k Yeah, Tuesday my son called me at work and says the 
12 principal had called hi™ into the office again to ask him 
13 pome more questions and wanted me to come on down to the 
14 school. And I told him, "Until I get there, don't answer any] 
15 questions," And then I proceeded to meet up at school. And 
16 then the principal was there, the assistant principal, my son) 
17 was there, We went in his office again. And there he 
18 proceeded to bring the same allegation, "Your son is 
19 distributing marijuana at school, and we need to find out 
20 Lhere it was coming from." Then, again, I told hirn, I said 
21 khat 1 instructed my kid not to answer any question at that 
22 point, because of the seriousness of the charges that they 
23 [were allegating 
24 b And what did the principal say then9 
25 |A He says, "Okay. But, I'm continuing with my schoo 
M. Jane Muss el man 
Certified Court Transcriber 
P.O. Box 531 
Monticello, Utah 84535 


























M. Jane Musselrnan 
Certified Court Transcriber 
P.O. Box 531 
Monticello, Utah 84535 
Telephone: (801) 5R7 ^351 
investigation." And, basically that was it, That's all that] 
Was said. Then we left, or I left. He went back to school 
pr back to class, 
Did you have any other conversations with the principal 
that day? 
[A No, 
Any other conversations with your wife or with Rory 
[about it that day? 
No. 
Or anybody else? 
No . 
Okay. How about Wednesday, May fifteenth? 
No contact that day. 
No contact that day? 
No. I didn't talk to nobody, 
Okay, When is the next time that you had contact? 
On May sixteenth T received a telephone message, The 
(principal called and says, "I'm ready to take action." 
p About what time a day was this? 
|A This is probably in the morning about ten — between tenj 
land e 1 even , 
b Did he sr»y what that action was? 
|A No. That's all he said, 
P Did he request that you come down? 






[the school, Perhaps you should come down" or something like 
ft: ha t . I don't remember exactly what he said, but he said, 
"Come on down to the school." 




|A Yeah, I v/ent down to the school and my wife was there 
md Rory was there in the front office. The principal was 
there -- The principal was in his back room. The secretary 
8 went and got him. We met there at the school. He says, " I' rrj 
suspending your kid for ten days." And then he handed me a 
10 piece of paper that said "expulsion" on a piece of paper. 
11 p Do you still have that piece of paper? 
12 |A Yes. 
13 | MR. ANDERSON: That would be something I would want| 
14 [to get a copy of , 
15 j MR. SWENSON; Okay. 1 11 go look in my file for 
16 lit. 









A/. Jane Mussclman 
Certified Court Transcriber 
P.O. Box 531 
Mooticeilo, Utah 84535 
Telephone: (801) 587-2351 
id, hands you t:l le pi ece of paper, and on it? 
|A It says, "You'll be out of school for ten days." 
p Okay. 
|A Ai id then he proceeded to say, "In order to get your son 
-jack in school, he needed to go through [a] rehabilitation 
program, drug rehabilitation program." 
) Now, was that in addition -- Did he say he could come 



























M. Jane Musselman 
Certified Court Transcriber 
P.O. Box 531 
MocticrHo, Utah $4535 
TdcpUotott (801) 587-2351 
has to do the suspension and the rehabilitation? 
k No. He just handfed] me the piece of paper, and he 
pays, "Your kid is suspended for ten days, and in order to 
bet your student back in school, he has to go through this 
Rehabilitation drug program," 
b Did he identify what the program was? 
k No. That's all he said. 
b Okay, Did you say anything else in that conversation? 
k No, 
b What was your response? 
k My response was, "I don't need a lecture on drug 
rehabilitation, because, first of all, my son was not 
[involved in this alienation? it wasn't proven." And then [I" 
asked him if that was all we needed and then left, 
b Any other conversation -- Was your wife present during 
phis conversation? 
k Yes. 
b Was Rory present? 
k He was sitting in the back on the seat — the office 
peats. 
b Were there any other kids present besides Rory? 
k I don't recall. There was some students in the back on 
phe office furniture. I didn't see who they were? 
u Any other parents there that you saw? 








Q Okay, After this conversation 
left. Did you take Rory wi 4 ; 
A My wife took Rory back home. 
Q Yoi ir wi f i ::: j i d? 
A U h - h u h (affirmative). 
Q You went back to work? 
with the principal , yOU 
(al(irmative) 
8 p Any other conversations with Barbara or with Rory about 
c) 'be situation on that day, the sixteenth? 
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b Okay, when was the next time you had any contact about 
[this situation? 
|A Okay, The next was - ^ -•"- . ., p i;«:r v/i fej 
[proceeded to call the high school asking for the home 
pducation the school was supposed to provide. 
P Y o u r w i f e c a 11 e d ? 
Yes . 
Were you present for that conversation? 
I did a follow-up call a f t: B I: 31 1, e 1 1: 1 a d e 11 1 e c a J ] 
Okay. Tell me what transpired there witl 1 that call? 
We talked with th^ high school counselor. 
What 's that p«-i ^  •• «• •? 
Cita Hoi ley, 
Okay, 
25 )A And she requested that they puL :..-! 
13 
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BE IT REMEMBERED that on December 17, 1996, the 
deposition of Lyn^in Grover, produced as a witness herein at the 
instance of the Plaintiff in \h<* it •<..<.• " ' J 
in court was taken, upon stipulation of counsel 
for the plaintiff and counsel for the defendant, before M. Jane 
Musselman, a Certified Court Transcriber and Notary Public in and 
for the sidie i m i T i P i i the 
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[No verbal response.] 
Any teaching certifications? 
I think I have a teaching certificate. I don't recall exactly, 
but I think I have to have a teaching certificate in order to have an 


















Was the Chinle High School your first experience on the 
Reservation? 
It was Chinle Junior High School. 
Or junior high school, excuse me. 
And, yes, it was. 
Do you speak Navajo7 
No, I don't. 
Why don't we go ahead and get right into the events that this 
concerned with, It's a case that involves, to some extent, the 
Negation that Rory Atcitty used marijuana on a band trip. I 
if you could tell me, first of all, when that situation first came 
attention? 
Yes. It first came to my attention on the evening of May 
Friday, May 10th? The end of the week; or do you 
ber? 
My recollection is at the beginning of the week, but I'm not 
certain of that. 
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L \i Sharp, the assista 
Ts she st HC; 
Yes, she is, 
In-11! ill! ill if 1',. s i imp I 
Ms. Sharp told f ne 







me thini. j . ,iv 1 f)th V 
Wel l , maybe T l> n u \ 
I want to make sure 
viay 10 !h \s a Friday. 
Okay. 
And according to yom 
was Monday, May 13 th? 
A 
Q 
> -- • 
Does tha t refresh yot 
yuLLiuy 





, 5 , 
i Lcl. 
" ' ^ mere you not 
I was out of the sen 
AM r ight . 1 ell me v 
nt principal of Whi tehorse Higf i Sch 
v^ar? 
( " 1 1 1 !" 1 1 .' 
t l ia t there had been ^ n m r i m •: 
ip the i 
v'as on 
K m y . 
f . . -
" r • - 1 
l iev ious Saturday. That's \A 
a Tuesday. 
endar here. I may have 
,p nayb and dates mixed 
j r m e m o r y 7 




\ ! ! f 
She to ld me that there was 
mar i juana on tne Dam. . , , r mt> \)\ I ' V I ' • 
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Q Okay. Did Rory's name come up at that tim*?7 
A I don't recall. 
Q Did she give you any more specifics about happened? 
A I think she did, but I don't recall what they are. 
Q Okay. And what did you tell her in regards to the 
information she gave you? 










And is that what you did, start investigation on Monday the 
Yes, we did. 
Is that the next day in which you did something in regards 
to this matter; this Monday, May 13th? 
A Yes. 
Q Starting at the beginning of the day with regards to this 
incident, tell us what you did? 
A When I got to the office, the parenting specialist, Lena 
Begay, came to me and asked me if I had heard about the marijuana 
incident on the band trip, and I told her I had. And then she told me 
what she knew about it. Then following that — 
Q If I could just stop you there for a minute. 
A Okay. 
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Yes, she did. 
Did she identify the other children as wel l7 
Yes, she did, 
'I o yoijr knowledge, did she tell you — clia she give yoM the 
> i 
I believe she did. I don't recollect exactly, h : ; f I beiieve she 
Okay. Was a ( P iu ' here involved ^ inrirlent? 
Yes, her daughter, 
. * i* • - e t i i in ig l it 












i believe she did, but I dun i recollect what it vvas. 
What did you do then? 
I thanked her for her information, are Mien I talked with Liz 
What did — Would you give me a description of what you two 
Jbout? 
We talked LiLwiii the taci uicf . ,. .*.* ow, U *.- m 





 '•*• ac r^  o» e- was 
) ao ' r n r investigation. 
Okay. So, she's going to be assisting you iii t\lis 
investigation; is that what happened? 
A 
since I 
What we decided was that I would conduct the investigation, 
had done this many times before in my career, arid t\iat, you 
10 
1 know, she would sit in as I thought necessary. 
2 Q So, she wasn't given any specific assignments to talk to 
3 children or teachers or other people that may be involved? 
4 A No, 
5 Q And the reason she was sitting in was; what? 
6 A As a witness for documentation purposes of what transpired 
7 and to learn how I handle an investigation. 
8 . 1 Q You mentioned that you've done this before, Can you give 
9 me a ballpark estimate of how many times youVe done such a thing 
10 going back over your education background? 
11 A Somewhere between half a dozen and a dozen times. 
12 Q How was the rest of the day spent conducting this 
13 investigation? 
14 A Off and on, I mean, we still have a schoo* to run. < 
15 Q Right, I understand. 
16 A We spent, I don't want to say the majority of the day, the 
17 polarity of the day. In other words, of an eight-hour day, we probably 
18 spent three or four hours on that whereas on other things we might 
19 have spent a half hour, hour, ten minutes. 
20 Q Okay. Do I understand that the day was spent investigation 
21 and there was no decision made on what action to take that day9 
22 A A portion of the day was spent investigating and there was 
23 no decision made on that day. 
24 Q Okay. After talking with Ms. Sharp, what was the next thing 
25 you did that day in regards to this matter9 
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I started calling the individual students to ask them to tell 
side of the story. 
Did you talk to all < "he ones yoi i felt were involved? 
All except Rorv. 
S n , \, ' nu 11,1-, I '• r\ s.it K )! i I i l l i i < i l i .I I. I ill 1 M I!. «t - la / ? 
I had a conversation when his father came i i i . 





No, I delayed callina ';'.•, c ml ctflcr I talked to his father. 
All n" i i 11 " i 11 
Because I knew his father. I had a relationship with his 
lathr- in school business, and I'd alreadv talked m Lena Begay, one of 
n-' 's involved, who was a parent., ai K I also talked tc Elisa Be i ialh 's 
parent, who was the school secretary. Her name is Elsie Benally, Elsie 
• • • - I I N ' • 
Q She was a parent, you say7 
Yes, 







Yes, I did, 
Tell me what was said on the telephone, 
I don't recall exactly, because it was SPVPO months ago. But 
it was something to the effect * •• • . • - ^ t school, 
and could he come to school, 
Q By Iurn, you mean talk to h : . MLUI IY , koyei ; 
12 
1 A Roper. 
2 Q To talk to Roger? 
3 A Yes. 
4 Q Okay. Did you identify the ' object matter of what you were 
5 concerned with at that time? 
6 A I think that Mr. Atcitty asked me what it was about, and I 
7 told him that it involved marijuana and his son. 
8 Q And did he come to the school? 
9 A Yes, he did. 
10 Q Before we get to what transpired at that point, could you tell 
n me was Ms. Benally the only parent you talked to that day? 
12 A No. I said I talked to Lena Begay. 
13 Q Well, other than Lena Begay and Ms. Benally — 
14 A Lena Begay and Elsie Benally. I could not reach Audrey So's 
15 parents, nor could I reach Brandon and Sheldon, brothers, Brandon and 
16 Sheldon Johnson's parents. They don't have telephones. 
17 Q So, you attempted to reach the parents that were assessable 
18 to you? 
19 A Yes. And I did reach the ones that were assessable to me. 
20 Q And, did you talk to both Lena Begay and Elsie Benally before 
21 you talked to their children? 
22 A Yes, I did. 
23 Q Is conversing with the parents this way part of the procedure 
24 that your normally use? 
25 A With students who do illegal things; yes. 
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Explain to me what the reasoning is behind this approach. 
Because the police, you kn<\ , aie involved. And when the 
involved, the sch > • " • •"• •'•'-*' ' i i on 
the authority that they have regarding student discipline. 
Q 







 A/ere the police involved in this matter at that point 
No. 
[Continuing] ~- we're talking ab < f> ' --ger? 
N- Not at that t ime. 
When UKI the police in'- ' ;;et involved in this matter? 
1
 believe it was two days later on Thursday morning, which 








i • , 
Okay ' * *> got those dates confused in my mind. 
ild be a Monday. 
> >KCW. the n t h , 14th that sh.••]!(! give us the l f A 
The 16th, .' • 
W h ' n ••• M ' ^ c i a y . 
]S4 r- ue' sv mind, before we go back to the 13th, the 
16th, is that the day that you made the decision in terms of suspension? 
A 






We were talking auoi:' the 13th, and yoi J were — you 
a i I' 1 1 M ' 1 I r l l l 1 1 1 - v' M")|? 
Yes, 
-.jd- ne with anybody9 
14 
1 A He was with his wife. 
2 Q And, was Rory there7 
3 A I think not. I think not, because his father in the course of 
4 conversation told me that he had told Rory not to come in. I'm not 
5 exactly sure whether Rory was in the room at that time or not. 
6 Q But, you did talk to Mr. and Mrs. Atcitty? 
7 A Yes. 
8 Q All right. Can you give me a description of what the 
9 conversation was about? 
10 A Mr. and Mrs. Atcitty, in front of Li?. Sharp and myself, in my 
11 office, asked what happened. And I mentioned the fact that that my 
12 investigation had indicated that Rory was was involved in the marijuana 
13 incident on the December 4th band trip to Ft. Louis College in Durango. 
14 Q Okay. Did either Mr. or Mrs. Atcitty say anything in response 
15 to that? 
16 A Yes. They asked me who told me that Rory was involved, 
17 and I replied that it was Lena Begay. Then they looked at each other 
18 and said, "See, it's all political." And then Roger said something to the 
19 effect that the only reason that Lena Begay was mentioning Rory was 
20 because she was against the Atcittys. 
21 Q Did he say why she was against the Atcittys? 
22 A He, I believe, alluded to the fact that when the two of them 
23 were serving on the Centennial School Board of Governors at 
24 Whitehorse High School, they disagreed on the things that were being 
25 done, They had a conflict while serving on that committee. 
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1 Q Was this Roger or Barbara that was saying? 
2 A Roger. 
3 Q Okay. What was said in the conversation after that? 
4 A Well, let me think for a minute. [Pause.] 
5 Q While you're thinking on that, could I ask you to just back up 
6 a little bit. Was Lena Begay the only name you gave in response to 
7 their question? 
8 A Yes. I don't think that I brought up the fact that Liz Sharp 
9 had told me about it on the previous Friday, the 10th. I don't think I 
10 — I don't think that I -- I don't think that that came up. 
l i Q Did they ask about the names of the other students; who the 
12 students were? 
13 A Yes, they did. 
14 Q And did you tell them who the students were? 
15 A No. I told them I could not do that unless the other students' 
16 parents were there and would agree to it. 
17 Q Is that all prat of the — is that the usual way you handle 
18 these types of things? 
19 A Yes. We're quite aware of the FERPA restrictions on that, 
20 Q Okay. Then you were thinking about what else was said in 
21 this conversation with the Atcittys. 
22 A Yes, I think that somewhere along there, I'm not exactly 
23 sure, but I think he then said that it was allegations and all hearsay, 
24 and I had no proof that his son had been using marijuana. I know that 
25 came up in th?t conversation, but I'm not exactly sure what sequence. 
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1 Q Okay. 
2 A And he, also, said something that, you know, to give an 
3 indication of the friendly, respectful exchanges going on, he said, " I 
4 don't mean to be a horse's ass about this, but my son is being accessed 
5 of something very serious." And I told him I understood. 
6 Q Did Ms. Sharp say anything at all during this conversation7 
7 A I don't think she did, 
8 Q And you told us everything that was said, to the best of your 
9 knowledge? 
10 A One more thing is that at the end of the conversation, you 
11 know, I told him that, you know, I really appreciated him coming in and 
12 that I had done it as a courtesy to him since I knew him and had the 
13 relationship with him. And he thanked me for the courtesy, and he left. 
14 Q Did you, before he left, did you explain to him what you'd be 
15 doing next in regards to this matter? 
16 A Yes. Yes, I told him I would be continuing my investigation, 
17 and I'd let him know, you know, as soon as I had determined what 
18 action to take or not take. 
19 Q Did you explain to him or Mrs. Atcitty the procedure that the 
20 school or the district uses in suspension or expulsion matters? 
21 A Normally, in terms of what I already stated, that he could — 
22 that Rory would be able to face his accusers in the hearing for expulsion 
23 if — and that was the only — only type of explanation I gave them that 
24 I recall at this time. 
25 Q Sometimes we use the terms expulsion and suspension, Are 
M. lane Musselman 
Certified Court Transcriber 
P.O. Box 531 
MonticeiSo, Utah 84535 
'telephone-(801) 587-2351 18 
1 Q Okay. Yeah, I see that here now. And that was done earlier 
2 in the day? 
3 A Before I called Roger Atcitty; yeah. 
4 Q Did you request that the Atcittys that they — that you be 
5 allowed to talk with Rory that day? 
6 A I don't think I did. You know, I have the right to talk to a 
7 student in school about incidents, and I think I probably didn't bring 
8 that up, 
9 Q Okay. In getting back to what happened after the Atcittys 
10 left, you may have had a talk with Ms. Sharp. And then what did you 
11 do in regards to this matter? 
12 A Okay. I think I see where you're going with this one. I — 
13 part of the conversation as Mr. Atcitty was leaving the office, was that 
14 he was going to talk to his attorney. And I asked him who his attorney 
15 was, and he said, "Eric Swenson." I think that this was as he was 
16 already out of my office and leaving the front office, the actual school 
17 office. And so after the meeting, I called Superintendent Donald Jack 
18 and relayed what had happened, what was happening, and the fact that 
19 Roger Atcitty said he was going to be contacting Eric Swenson, 
20 Q Okay. You talked to Mr. Jack later in that day? 
21 A Yes. That same afternoon. 
22 Q Uh huh [indicating affirmative], and this was on the 
23 telephone? 
24 A Yes. 
25 Q Was there anyone else on the phone besides the two of you? 
M. Jane Musselman 
Certified Court Transcriber 
P.O Box 531 
Monticello, Utah 34535 



























A Just to continue the investigation. 
Q All right. Again, we're sticking with that day, and you've now 
finished your conversation with Mr. Jack. What was the next thing ou 
did in regards to this matter? 
A It's late in the afternoon. I think I just took care of other 
school business for the small portion of the day that remained, and then 
went home, 
Q All right. And then we'll go to Tuesday the 14th, and I'll ask 
you if there's anything — anything you did in regards to this matter on 
that day? 
A Yes. I brought in each of the students, individually, again, 
and had them write statements as to what happened on December 4th 
on the band trip to Ft. Louis College in Durango. 
Q Did each student do that? 
A Yes. 
Q Did the students have their parents with them at that time7 
A No, they did not. 
Q Had you attempted to contact the parents of these students? 
A I did not attempt to contact them on Tuesday morning; no, 
sir. 
Q Okay. And did you talk to Rory at that time as well? 
A Yes, I did. 
Q What time of day was that? 
A Ten or eleven o'clock in the morning — late morning. I 
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1 talked to all the other students before I talked to Rory. 
2 Q Just a backup of all the other students. Who else was 
3 present when you talked to them and obtained their statements? 
4 A Mrs. Sharp. 
5 Q Did she participate in the conversation or questioning at alP 
6 A Not that I remember, sir. 
7 Q So, where does Rory fit into this sequence. Which student 
8 is he that you talked to? Was he the first one, the third one, the last 
9 one? 
10 A The last one. 
l i Q Was there any reason you waited to talk to him last? 
12 A Yes. Because his father had told me that he had instructed 
13 Rory not to talk to me. That was in the conversation of the 13th, in case 
14 I — I think I missed telling you that. But his father had told me that he 
15 had called Rory out of the classroom, this was on the 13th before he 
16 came into my office, and instructed Rory not to tell the principal 
17 anything, 
18 Q Okay. And did your knowledge of that instruction require 
19 you to do something a little different than you done with the other kids? 
20 A Only waiting until, you know, only having him be the last one 
2 i that I talked to. 
22 Q Okay. Was Ms. Sharp present when you talked to Rory at 
23 this time? 
24 A Yes. 
25 Q What time of day was it again? 
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Ten or eleven o'clock. 
Okay. So, the only people there are you, Ms. Sharp and 
That's correct. 
In your office? 
That's correct. 
While I'm thinking of it, were any of these statements, either 
with Rory or any of the other people you talked to in this entire matter, 
were they ever recorded? 
A You mean on a tape recorder? 
Q Tape recorder. 
A No, sir. 
Q So, you're talking to Rory with Ms. Sharp present. Give me 
a description of what was said? 
A Okay. To the best of my recollection, what was said was I 
asked Rory to please write a statement for me telling me what he knew 
about the drug incident on December 4th. And he said, "I can't do that 
because my father told me not to tell you anything" or words to that 
affect. And I said, "I understand that, Rory, but do you understand that 
under the law, the school administrator is acting as a parent during the 
school day. And as a parent, I would like to ask you these questions, 
and you have to obey me." And he didn't answer me. And then I said, 
"Did you understand what I just said?" And he said, "Can I call my 
father?" And I said, 'Yes, you can." And I said, "Do you understand 
what I said?" And he said, "Yes, I do." And I said, "Okay. Let me have 
24 
1 you make the call in the privacy of the next-door office." And so I went 
2 over into Mrs. Benally's office. Mrs. Benally wasn't there. And I placed 
3 the call on that phone. It takes a complicated coding system to make 
4 an outside call. I placed the call, heard it ring his father's office, gave 
5 it to him, and left. 
6 Q Okay. 
7 A A few minutes later Rory came back in the room. I asked if 
8 he'd reached his father. He said, "Yes, and he'll be right down." And 
9 then I asked Rory to wait in the outside office. And Mrs. Sharp and I 
10 then had a conversation in my office. I don't recall what her 
l i conversation with me was. 
12 Q Was it about this matter? 
13 A Oh, yes. 
14 Q Did Mr. Atcitty - Clarify this for me. Did he say, "Don't talk 
15 to my son," or did he say, "Don't talk to my son without my being 
16 present"? 
17 A He said neither of those. 
18 Q Neither of those things. Okay. Did Rory say that he'd been 
19 told not to talk to you unless his parents were present? 
20 A No, he did not say that, sir. He said he had been told not to 
21 talk to trie. 
22 Q Now, at this point, as you're talking to Rory, you still haven't 
23 make your mind up as to what you're going to do about this situation; 
24 correct? 
2 5 A That's correct. 
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1 think I probably took care of other school business on Wednesday the 
2 15 t h . 
3 Q Okay, so — So, the 15th, you don't remember doing anytrvng 
4 in regards to this matter? 
5 A I don't remember doing anything. I may have had another 
6 conversation with the superintendent. I don't recall exactly. 
7 Q Okay. So, that takes us through the 15 th. Starting with the 
8 morning of the 16th, what's the first thing you did in regards to this 
9 matter? 
io A I believe on the morning of the 16 th, I called the 
n superintendent and told him that I had decided to suspend the boys, 
12 and that in accordance with the board policy, I would be notifying the 
13 Navajo Police that morning. That phone call may have been made on 
14 Wednesday the 15th, I'm not sure, but I do know that I had that 
15 conversation that I had made a decision to suspend the boys and that 
16 I was going to involve the police. 
17 Q But, you are sure that at least by the morning of the 16th that 
18 you had made these two decisions, --
19 A Yes. 
20 Q [Continuing] -- to suspend and notify the police? 
21 A Yes. 
22 Q And, in fact, on the 16th, did you do that, suspend and notify 
23 the police? 
24 A Yes. I notified the police and Officer David Fillfred — I 
25 couldn't reach the Navajo Police Substation, so I called Shiprock, and 
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1 they told me that Officer David Fillfred was at the elementary school 
2 just down the street from us in Montezuma Creek, and that he would 
3 be over in half an hour. And I recall that this was right around 10:30 
4 in the morning, because as I started, you know, taking some notes, 
5 finishing up some notes about conversations and things that had been 
6 going on in this investigation, that Officer Fillfred surprised me by being 
7 there in ten minutes instead of thirty minutes. 
8 Q Did you brief the officer about the situation? 
9 A Yes, I did, 
10 Q Who was present when you did that? 
11 A Mrs. Sharp, the officer and myself. I think Mrs. Sharp was 
12 there. I'm not positive of that. 
13 Q Okay. All right. So, you explained what's going on, then 
14 what did you do then? 
15 A He, also, asked me to bring all of the students in together at 
16 the same time. 
17 Q And did you do that? 
18 A Yes, I think that one of the girls, maybe two of the girls, but 
19 I think that one of the girls was absent. I think Audrey Tso was absent 
20 that day and didn't come in. I'm not sure of that, though. 
21 Q What t ime was this? 
22 A Well, the officer came approximately 10:30, and so this must 
23 have been some where quarter to eleven or eleven. 
24 Q And this meeting took place in your office? 
25 A Yes, it did. 
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Q And Rory is there along with the others? 
A Yes. 
Q Everybody but the one or two that you're not sure about? 
A [Nuds head up and down.] 
Q Okay? 
A Yes. 
Q Ms, Sharp, was she there? 
A Yes. I think so. Sometimes with the officer present, the 
officer, you know, doesn't necessarily want another person present. So, 
I'm not sure, And I, also, sometimes think that when an officer is there 
that I don't need to have another person there. So, I can't swear to the 
fact that Ms. Sharp was there or not. In fact, the more I think about it, 
the more I think it was just the officer and I and the students, 
Q Did any of you or the officer record, tape record, this 
conversation? 
A No. 
Q Did you tell the students about your decision to suspend? 
A Yes, I did. And, I told the officer. 
Q So, this was an announcement made to the group? You 
didn't do this individually with each student? 
A I did not do it individually with these students. I'm not sure 
it was an announcement. Usually at some point in those types of 
situations, I tell the students what's going on, And I would imagine I 
would say something to the effect that, you know, "I decided to 
suspend you because my evidence, you know, showed me that you did 
32 
i these things, and I now have the officer here because I'm required to 
2 report these things to the police." 
3 Q As far as you know, that's pretty much what you said? 
4 A As far as I know. 
5 Q Did you explain to them what you meant by suspension; 
6 what exactly that meant? 
7 A Yes, yes. I would do that at that time. 
8 Q And teil me what it was you told them about the suspension? 
9 A Okay. I don't remember the exact words, but at that point, 
10 since I had made the decision and since I was following the board 
11 policy, it was probably that they were going to be suspended for ten 
12 days. And that meant that they couldn't come to school during school 
13 hours or be on school grounds for any of the twenty-four hours of each 
14 of those twenty days, or ten days, excuse me. 
15 Q Did each student receive the same terms of suspension? 
16 A Exactly; yes. 
17 Q Does that include the students, assuming students, that were 
18 not there that morning? 
19 A There were two of the students that did not receive 
20 suspension, and there were four who did. 
21 MR, ANDERSON: Can we take a break right here for 
22 just a few minuter. I need to talk to — 
23 MR. SWENSON: Sure. 
24 BREAK 10:15 TO 10:30 
25 MR, SWENSON: Well, we've taken a break, and we 
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i were just at the point you were describing a meeting as being on the 
2 16th with the children and the officer, and yourself. So, I think we'll just 
3 start right there. 
4 Q (by Mr, Swenson) You indicated, the last thing right before 
5 we adjourned, you indicated the - '.'ere two that did not receive 
6 suspensions. Can you tell me who they were? 
7 A Yes. Elaina Begay and Audrey Tso. 
8 Q And what was the reason they didn't get suspensions? Were 
9 they the same reasons? 
10 A They were similar reasons. 
l i Q Similar. What were the similar reasons? 
12 A Okay. Audrey Tso did not get suspension because she did 
13 not smoke marijuana, although she was present at the marijuana 
14 smoking, 
15 Q And Elaina7 
16 A Elaina did not receive it because she did not smoke 
17 marijuana, and, in fact, she knocked the pipe away and spilled the 
18 contents on the first of the two separate smoking sessions on that band 
19 trip. 
20 Q Okay. So, I take it, the four who were suspended did 
21 smoke? 
22 A Yes. 
23 Q As far as you know from the work you've done7 As far as 
24 you knew from the investigation? 
25 A Yes. 
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1 Q In those four, I assume Rory is one? 
2 A Rory Atcitty, Brandon Johnson, Sheldon Johnson, and Ellssa 
3 Benally, [spelling] E-L-I-S-S-A. 
4 Q Okay. That's two I's, okay. And those four were suspended 
5 based on the degree of their involvement in this incident? 
6 A They were suspended because they smoked marijuana on an 
7 official school activity. 
8 Q So, the basis for the suspension on the four is first, they 
9 smoked marijuana on a school activity. And was there any other reason 
10 any of the children received a suspension? 
11 A No. 
12 Q All right. So, you've told them you're going to suspend them 
13 and explained to the police officer, and what happens next? 
14 A The police officer started questioning them, 
15 Q Okay. And this was after you announced that — the 
16 suspensions; correct7 
17 A Correct. 
18 Q Before we get into what the police officer actually said, did 
19 you explain to these children what the suspension was about; what 
20 procedure was; and what they were entitled to do and not do at that 
21 point? 
22 A Yes. 
23 Q And tell me what they told you or what you told them, 
24 excuse me? 
25 A I don't recall the exact words, sir. 
iber 
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i Q Can you give me the substance of it, if you can? 
2 A That they were suspended for days in accordance with school 
3 policy, 
4 Q Did you discuss with them or tell them anything at all about 
5 a right to a hearing of any sort or any sort of an appeal procedure? 
6 A No, I did not, sir. 
7 Q Did you talk to them about any post suspension services the 
8 school would provide to them, home schooling, for instance? 
9 A No, I did not, sir, 
10 Q Is there anything else that you told them about what this 
11 suspension process was that you haven't mentioned to us or given us 
12 the substance of it, as far as you can — 
13 A I've given the substance of it, sir, and school children know 
14 what suspension is. 
15 Q Okay, And is it at that point that the officer now starts to 
16 question? 
17 A Yes. After my opening explanations, the students knew what 
18 was going on, the officer started his questions. 
19 Q Did you explain to them what the officer was doing there? 
20 Did you tell them that? 
21 A Yes, I did, 
22 Q What did you tell them? 
23 A I told them that the officer was there because according to 
24 board policy, I had to notify the police department when they used 
25 drugs. It is a crime on the Navajo Nation as well as the state of Utah, 
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1 Q Did you ask any of them (this is again before the officer 
2 starts talking) to provide their explanation of either why it happened or 
3 what they thought should be done? 
4 A I had their written statements at that time. 
5 Q But there was no discussion of either of those subjects before 
6 the officer started talking? 
7 A No. The officer addressed those statements and their 
8 opinions of what happened during his questioning. 
9 Q I see. But, you didn't say to any of them, "Now it's your turn 
10 to give me your version of what's happening;" did you? To you, not to 
n the officer? 
12 A They already had done that, sir. 
13 Q Okay. What did the officer first say to them? 
14 A I think that he f irsi started by asking one of the Johnson 
15 boys — I know he first started by asking one of the Johnson boys if he 
16 smoked marijuana. And the Johnson boy replied positively. The officer 
17 asked him somethmn like, "Why did you do that7 Didn't you know this 
18 was a school trip? Don't you know you're not supposed to use that?" 
19 And the Navajo Officer got into a bit of a lecture mode — 
20 Q Uh huh [indicating affirmative]. 
21 A [Continuing] — to those students about drugs. 
22 Q By the way, was the entire conversation in English? 
23 A Yes, it was. 
24 Q Okay, Go ahead. 
25 A And he asked the other boy, the other Johnson boy, you 
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know, if he smoked it. And the boy said, "Yes." And he asked the boy, 
"Who gave you the marijuana?" And the boy indicated, I'm not sure 
whether verbally or by gesture, that Rory is the one that gave him the 
marijuana, brought the marijuana. 
Q Okay. Did he say anything else? 
A Well, the officer got into that lecture mode again with all the 
kids. I'm sure that he talked to all of them. 
Q You mean while you were there? 
A While I was there, oh yes. This was all while I was there. 
Q Did the officer give any of them what we call the Miranda 
Warning? Do you know what that is? 
A I know the Miranda. 
Q Was that given that day? Did the officer state the Miranda 
Warning to any of the children? 
A I believe he did at the beginning. 




I don't recall exactly, sir. 
What did he say to them about what his — what the reason 
was that he was there, if anything? 
A I recall exactly, sir. 
Q Did he — did the officer in any way indicate that any of the 
children were under arrest or in custody? 
A Not until the end of the conversation, sir. 
Q Okay. At that point, what did he say? 
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1 A He said that he was through with his questions to the 
2 students, and that he was going to place them under arrest, and how 
3 did I want to handle it? And I asked him if he was going to take them 
4 with him. And he said no, he wanted to release them to the parents. 
5 And there was a discussion about which parents were available and 
6 which ones weren't, And so he did, in fact, take the two Johnson boys 
7 home, because those parents weren't available. And Rory's parents 
8 were available; and so were Alissa Benally's parents available. And so 
9 he told them they were under arrest, but there would be charges filed 
10 in the Navajo Police courts and they would probably be hearing from 
11 the Navajo Police courts, but they were released to their parents. 
12 Q And so what did he do after that? 
13 A He had the boys and Rory and the Johnson boys and if Alissa 
14 was there, I'm not sure if she was there or not, have them sit up in the 
15 front office. Then we had a brief conversation about the details, and 
16 then he left and took the two Johnson boys home. 
17 Q So, the officer took the two boys home and, do I understand 
18 that Alissa and Rory, their parents came and got them? 
19 A Alissa's parents — mother works in the school. 
20 Q Okay, This is the Mrs. Benally you're referring to earlier? 
21 A Yes. She took her daughter home after I explained the 
22 suspension process to her in my office, And I called Roger and told him 
23 I had decided to suspend, and he needed to come and get his son. 
24 Q Did you say anything else to him at that time? 
25 A Not that I recall, sir. 
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1 Q Did he come and get his son? 
2 A Yes, he did, sir. 
3 Q Did you have a conversation with him at that time? 
4 A Yes, I did, sir. 
5 Q And who was present? 
6 A The — I met him — I happened to be in the school office at 
7 the t ime that he came to the door. I saw him coming in, so I went to 
8 the door to shake his hand and welcoine him and lead him into my 
9 office and thank him for coming. And when I invited him into the 
10 office, he refused to come in, He said, " I just came in to pick up my 
l i son. Is there any papers I have to Sign? You'll be hearing from my 
12 attorney," or words to that effect. I again invited him into the office so 
13 I could explain to him the terms of the suspension, and he refused. He 
14 said, " I just — give me the papers to sign. This is all done on hearsay, 
15 and you'll be hearing from my attorney." 
16 Q Were there papers to be signed? 
17 A Yes, 
18 Q What were those7 
19 A He didn't have to sign — Excuse me, sir. He did not have to 
20 sign the paper, I just had to give him the suspension notice. 
21 Q And did you do that? 
22 A Yes, I did. 
23 Q Was Rory present when this conversation took place? 
24 A Yes, Rory was in the office waiting for his father to come and 
25 get him. 
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1 Q Okay, Who else was present? 
2 A Irene Livingston, parenting specialist, was at the desk in the 
3 office; Bessie Talker, the attendance liaison person for Whitehorse 
4 School at that t ime, was in the office; and there may have been one or 
5 two others, There are usually, two, three or four people in the office. 
6 But those are the two I remember. 
7 Q There weren't there because they were participating in this 
8 matter; is that correct7 
9 A No, I'm talking about the school office, the open office. This 
10 was not in my private office. 
11 Q Sure. 
12 A Mr, Atcitty would not come into my private office. 
13 Q And so these other people were there because they were 
14 working on other matters, not because --
15 A Yes. 
16 Q [Continuing] — they were involved in this matter? 
17 A Yes. It was the public school office. 
18 Q Okay. All right, Did anything else — Have you described the 
19 entire conversation? 
20 A I believe so, sir, 
21 Q Then what happened? 
22 A Mr, Atcitty took the paper. I tried to give him an explanation 
23 that the terms of the suspension were for ten days or until the day after 
24 Rory had attended a session of the required drug rehabilitation. The 
2 5 board policy required drug rehabilitation clause for entry into the school 
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1 for entry into the school earlier than the ten days or re-entry into the 
2 school earlier than ten days. And Mr. Atcitty, he did','< • .-»-»«• said he 
3 didn't want to hear all that; that he just wanted to pick up ^ s son and 
4 go home and I'd be hearing from his attorney. 
5 Q Could you tell me what this drug rehabilitation program is? 
6 A There is no program as such. There is a provision in the 
7 board policy dealing with suspended students for drug use that says 
8 that a student is to be suspended for ten days, and they can come 
9 home — or they can come back to school in less than ten days if they 
10 enroll in and attend at least the first sessions. They can come back to 
11 school the day after the first session that they've attended. 
12 Q Had you told any of the students this when you told them 
13 you were suspending them? 
14 A I told all of the students that with the exception of Brandon 
15 and Sheldon Johnson. And it was written on the suspension papers, the 
16 exact same words on all the suspension notices. 
17 Q And why wasn't Sheldon and Brandon told that7 
18 A Because I tell that to the parents — 
19 Q Oh, I see. 
20 A [Continuing] — at the time of suspension. 
21 Q Now, this drug rehabilitation program is not — The school 
22 district doesn't run such a program? 
23 A That's correct, 
24 Q Okay. Does the school district have such a program they 
25 refer students to? 
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A We refer them to the social services of the county, and the 
parents make their own arrangements. 
Q Did any of these students who were suspended take 
advantage of this — of that provision and undertake the drug 
rehabilitation program? 
A Not that I recall, sir. 
Was the officer present when Mr. Atcitty was there? 
No, sir. 
He had already gone at that point? 
Yes, sir. 







A No, sir. 
Q Let me go back just a minute to the time in which the officer 
was talking to these children in your office. You indicated some of the 
conversation between the Johnson boys, I believe, and the officer, but 
you didn't really talk about any of what the other children were saying. 
But, you did indicate, and correct me if I'm wrong, but the officer had 
a dialogue with each of the children7 
A Yes, sir. 
Q Was it essentially the same7 
A I don't know what you mean by essentially. 
Q Similar7 
A He talked to them about the fact, you know, they were 
accused of using drugs and they shouldn't use drugs. 
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1 Q Did Rory say anything during this conversation? 
2 A Yes, he did. 
3 Q What did Rory say? 
4 A He said..he did not use marijuana on the band trip, 
5 Q What else did he say? 
6 A I don't.recall'/ sir, 
7 Q Did he say anything at all that lead you to believe that he 
8 was involved? I mean, just from his statements, did he say anything 
9 at all that would lead you to believe he was involved in this incident7 
10 A He did not say anything of that nature. 
11 Q Did he at any time say anything to you that would have lead 
12 you to believe he was involved in this incident? 
13 A No, sir. 
14 Q Did Rory at any time that day ask for reinstatement into the 
15 school? 
16 A No, sir, 
17 Q Did Mr. Atcitty? 
18 A No, sir. 
19 Q Did either one of them ask for a hearing? 
20 A No, sir. 
21 Q Were any of the children that were suspended provided with 
22 home schooling or other alternate education services while they were 
23 out on suspension7 
24 A Rory was, sir. 
25 Q How about the others? Any of the others? 
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understand the question, just ask me to repeat it [or] tell 
me you don't understand it, and I'll try to rephrase it in a 
way that you do understand it. 
If you don't answer, or if you don' 
don't understand the question, then I'm 
Understand the question; okay? 
k Okay. 
b How old are you? 
k Fifteen. 
b What grade does that put you in in 
k In tenth grade. 
b You'll be in the tenth grade? 
k No, I'll be in the eleventh grade. 
t tell me that you 
assuming that you do 
high school? 
P You'll be in the eleventh grade. Another thing I should 
mention is one of us should be speaking 
the same time. It makes it hard on Mrs 
where do you go do high school? 
k Whitehorse High School. 
b That's located at Montezuma Creek? 
k Montezuma Creek. 
b Okay. Let's go to May 4, about May 
trip, I believe, to Durango, Colorado. 
btarting with as early morning on May 4 
transpired, what happened that day? 
k Well, I arrived at the high school 
at one time and not 
Musselman. And 
4 of 1996, a band 
Can you tell me, 1 
as you woke up, what 
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then 
gett 
all the kids were mostly there waiting for the bus, 
ing ready to go. A-u we all loaded up. We headed out 
about 8:15 for Durango. On the way to Durango, we stopped ad 
a small truck stop, M & M Truck Stop, in Cortez, Colorado, 












at the truck stop, the kids — all the kids got out to 
you know, munchios and stuff to eat. While we were in 
store, two of my friends, anyway, these two kids were 
ing around to buy Jlghters in the store. 
Which store is this that you're at? 
The truck stop called M & M's. 
Just right there in the truck stop? 
Yeah, right at the edge of town. That's where that was 
Anyway, they were J coking around. Actually, they were 
j to steal the lighter, but they were — the same time 
were going to buy some things. But, anyway, I got -~ 
bought some stuff with some other kids, and we went back out 
and ^  
came 
b 
tfaitM by the bus. And those two boys are brothers; they 
back out and they bought the lighter they had with them. 






Brandon and Sheldon Johnson. They're both brothers, and 
purchased the lighter. 
Okay. So, then after -- What happened after that? 
Me and the older brother, Brandon, we got back on the 
1 b How long were you sitting in the front office? 
2 k Like fifteen minutes. 
3 u Did you talk to anybody there? 
4 k No, I didn't. 
5 b Did you have any idea what was going on? 
6 k No. 
7 b Your dad shows up about three. What happened then? 
8 k Then he just took me outside and talked to me. 
9 b Did he talk to anybody before he took you outside? 
10 k I think just my mom; that's all. 
11 b Did he talk to anybody in the school? 
12 k No. 
13 y So, he takes you outside or talked to you out there? 
14 k Yes. 
15 b What did you talk about there? 
16 k He just told me why they called him down and told him 
17 why I was in trouble. 
18 b What did he — Do you remember exactly what he said why) 
19 you were in trouble? 
20 k He told me that the principal said I had marijuana and 
21 was distributing it to the kids. 
22 b He said that it had been alleged that you had marijuana 
23 pnd distributed it to kids; is that what he said? 
24 k That's what he said. He just told me the principal 
25 called him and told him that. 
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Did he indicate when the 
the marijuana; when that 
What do you mean? 
Did your dad — When yo 
allegations were that you 
transpired? 
ur dad told you that there 
had 
had 
n allegations made that you had marijuana and distributed 
to other kids, did he say when it was that you were 









No, he didn't* 
What else did he say in 
And then he just told me 
What did you say to your 
I just told him I didn't 
Was your mother part of 
that conversation? 
to go back to class. 
dad during that conversation? 
know what was going on. 
that conversation? 
She came later when T was going back to class, 
She was not there when you and your dad were talking 





In front of the school, 







Yes, she was. 
She was? 
She was. 
Did she say anything? 
No, shn didn't, 
e, do you mean outside in 
yes, in the parking lot. 
not there during that 
front 
26 
How long did this conversation last? 
























P Anything else that was said in this conversation other 
[than your dad telling you that there's some allegations been 
made; you told him that you didn't know what was going on; 
jand he told you to go back to class? 
|A Yeah. 
My calculations say this is about 3:15? 
Yeah. 
And did you go back to class? 
Yes . 
No or yes. 
Yes. 
What class did you go back to? 
Tech lab. 
Is it eighth hour? 
(No audible answer ) 
How many hours are there? How many class periods do you) 
[have in a school day? 
|A Eight. 
P This should be the last class hour of the day. What 
[time does it get out? 
1A At 3:20. 
P Did you have any conversations with anybody else that 
Bay? 
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He just called me over the phone. My teacher told me to 
own to his office. 
So, you went? 
Yes, I went. 
And? 
I entered the room and the principal and the 




Who is the assistant principal? 
Liz Sharp. 













What happened there? 
He tried to ask me some questions. 
assistant 
.pal's 
Okay, When you say "try" to ask you some questions, 
does that mean? 
1 refused to answer any of his questions. 
What kind of questions did he ask you? 
He tried to ask me what happened on the band 
And what did you tell the principal? 
trip. 
I told him my father didn't want me to answer any 
Questions unless he was present. 
b You told the principal that your father told 
answer questions unless your father was present? 
you not to 
29 
1 fi Yes. 
2 b When did your dad tell you not to answer questions? 
3 k On the thirteenth, 
4 b When did this happen? When did this conversation with 
5 k^ our dad take place? It happened on the thirteenth that your] 
6 pad, in conversation, told you not to answer questions that 
7 phe principal may ask you; is that right? 
8 k Yes. 
9 b When did that conversation -- When did your dad give 
10 k^ ou that instruction on the thirteenth? 
11 k Before I went back to class. 
12 p What else did your dad say when he gave you that 
13 obstruction? 
14 k That's all. 
15 b Did he give you a reason why he didn't want you to 
16 pnswer questions? 
17 k No. 
18 b After you told the principal that your dad told you not 
19 fco answer questions without your dad present, what happened? 
20 k Then he started lecturing me. He told me -- He said, 
21 "I'm like a — "I'm a school administrator, and I'm like a 
22 parent to you. So, when I ask you a question, I expect you 
23 fto answer it. 
24 p • What did you say? 
25 lA I didn't say anything 
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Okay. Any other --
Then T asked him if 
What the principal 
He interrupt[ed] me 
me. 
The principal asked 























Referring to the id 
questions and he ex 
Yes. 
But you had asked h 
ST ? 
Yes. 
Did he let you plac 
.After I asked him a 
What — How did he 
o to let you place t 
He let me use the s 
Where was the schoo 
Next door to his of 
Is it somebody else 
It's just the copy 
Did you call you da 
Yes. 
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I could call my father, 
say? 
and told me if I understand what he 
you if you understood what the 
ea that he's like a parent when he 
pects you to answer them? 
im that you wanted to call your 
e that call? 
bout two times. 
help you place the call, or what did 
he call? 




room, I think, 
d? 
31 
P Tell me about that conversation. What did you tell your] 
2 Idad? 
3 k I just told him the principal was trying to ask me some 
4 questions, 





















He told me not to answer any questions until he got 
[there. 
What did you say? 
Okay. 
What did he say? 
He just told me to wait there until he came. 
What did you say? 
(No audible answer ) 
Goodby, or did you have any other conversation? 
That was all. 
That was it? 
(No audible answer ) 
After you hung up the phone, what did you do? 
I went back into the office and I --
Back into the principal's office? 
Yes, 
[Was] the principal there? 
Yes. I told him my father was on his way down. 
Was the assistant principal there? 
Yes, she was. 
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b You didn't have any other conversations about this 
situation with any of your friends? 
k No, 
b Any other school personnel? 
k No, 
b Any other conversations about this with your parents? 
k No. 
b Your mother was not present at the principal's office at] 
that meeting? 
k No. 
b Was there any other conversations or anything else that 
happened on Tuesday, May 14, 1996 that you haven't already 
fcold us? 
k No, that's all. 
b When was the next day? Anything happen on the fifteenth) 
pf May? 
k Nothing happened then; 
b Thursday the sixteenth of May? 
k Yes , 
b Okay. The next time this comes up is May 16. What 
happened there? 
k Well, we were called into the office again, or I was 
called in the office. 
b What hour of the day was that? 
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[You] don't know which hour? 
No. 
Okay. What happened when you got to the office? 
The other kids were sitting in there with the principal. 
When you say, "the other kids?" 
The other four kids. 
Four? 
Brandon, Sheldon, and Alissa; that's all. Three kids. 
Brandon, Sheldon --
and Alissa. 
And Alissa. Okay. Did you talk to them? 
No, I didn't, There was a cop sitting in there, too. 
Who did you talk to? 
Nobody. 
Did you talk to the principal? 
No. 
' You went to the office. Then what happened? 
I just sat down, and the principal started talking. 
'Talk to who? 
To all of us. 
Were you in his office at this point? 
Yes. 
What does he say; the principal? 
He told us that he was done with this investigation 
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four were involved in it. 
Involved in? Did he say what you were involved in? 
Well, he said involved. That's all he said, 
Did you have any clue what he was talking about? 
Not really, no. 
You didn't have any understanding of what he was 
erring to? 
No, 
You were clueless? You were shocked? 
(No audible a^uer ) 















He told us he was going to suspend us four for ten days J 
Okay, Then what happened? Did he say anything else? 
And then he said he notified the police, the Navajo 
ice. 
That he was going to or already had? 
He already had. 
Okay, that would -- Okay, Did he say anything else? 
He just told us the police officer's name. 
Do you remember what that name was? 
Officer Philford. 
Is he with the Tribal Police? 
Yes , 
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No, I don't know. 
Okay. Then what happened? Did he say anything else? 
And then the police started — the police officer 


















So, the police officer was already there? 
Yes, he was there in his office. 
Okay. What kind of questions did he ask? 
He asked Brandon where he found the pipe. 
Did Brandon respond? 
Yes. He said he found it at the pool. 
At the pool? 
The pool. 
The poo I in Montezuma Creek? 
Yes. 
1 
Okay. What else was said in that conversation? 
And then he asked if he still had the pipe with him. 
What did Brandon say? 
He said, "No. " 
Did he say what happened to it? 
He said he threw it out in the trash and hauled it away. 





And then he asked the two boys, the brothers, Brandon j 
Sheldon, he asked them, "If I go up to your house, will I 
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And then he asked Brandon again, he goes, "Where did yoiJ 
the stuff from?" 
And what did Brandon say? 
He didn't say anything. He was just looking at me. 
Okay, 
And then the police officer asked the other kid, 
Ldon, he asked him where he got the stuff. 
What did Sheldon say? 
He pointed at me. 
He pointed at you? 
Yes . 
Okay. 
And then that's when the police officer asked me where I 
it from. 
And what did you say? 
I told him I never had it. 
Okay. What was the next part of the conversation? 
Then he asked mo If T gave it to Brandon Friday night. 
And you said? 
No, I was working Friday night. 
Where do you work? ! 
At Twin Rocks Cafe in Bluff. 
Okay. What do you do there? 
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